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HIGHLIGHTS 

 
 

 DC Council schedules a public hearing on Bill 20-413, 
Residency Requirement for Government Employees 
Amendment Act of 2013 

 
 DC Council schedules a public hearing on Bill 20-573, 

Sustainable DC Omnibus Act of 2013 
 

 DC Council schedules a public oversight roundtable on “Setting 
Teachers Up for Success” 

 
 Board of  Elections schedules a public hearing on the proposed 

measure “District of Columbia Right to Housing Act of 2014 
 

 Department of Health announces a payment adjustment for 
participants in the District of Columbia Health Professional 
Recruitment Program 

 
 Public Service Commission gives notice of the net reimbursable 

budgets for the Commission for Fiscal Year 2014 
 

 DC Retirement Board certifies winner of Retired Teacher 
Trustee Election  

 
 Public Employee Relations Board publishes opinions 
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COUNCIL OF THE DISTRICT OF COLUMBIA 
       NOTICE OF INTENT TO ACT ON NEW LEGISLATION 
 
The Council of the District of Columbia hereby gives notice of its intention to consider 
the following legislative matters for final Council action in not less than 15 days. Referrals of  
legislation to various committees of the Council are listed below and are subject to change at the 
legislative meeting immediately following or coinciding with the date of introduction.   
It is also noted that legislation may be co-sponsored by other Councilmembers after its  
introduction. 
 
Interested persons wishing to comment may do so in writing addressed to Nyasha Smith, Secretary to 
the Council, 1350 Pennsylvania Avenue, NW, Room 5, Washington, D.C.  20004.  Copies of bills and 
proposed resolutions are available in the Legislative Services Division, 1350 Pennsylvania Avenue, 
NW, Room 10, Washington, D.C. 20004 Telephone:  
724-8050 or online at www.dccouncil.us.  
= = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = =   
COUNCIL OF THE DISTRICT OF COLUMBIA                   PROPOSED LEGISLATION 
 
BILLS 
 
B20-573         Sustainable DC Omnibus Act of 2013 
 
                        Intro. 11-06-13 by Chairman Mendelson at the request of the Mayor and referring  
                        specific Subtitles of this legislation as indicated below: 
                         
Title I – Jobs 
Subtitle A – Improving Building Benchmarking Data through Direct Electronic Reporting –  
Government Operations for 120 days, or until March 19, 2014, then to Transportation and the 
Environment 
Subtitle B – Assisting Building Owners by Clarifying Responsibility for Benchmarking Data – 
Government Operations for 120 days, or until March 19, 2014, then to Transportation and the 
Environment 
Subtitle C – Improving Energy Efficiency through Comprehensive Energy Planning – Transportation 
and the Environment  
 
Title II – Health and Wellness 
Subtitle A – Improving Indoor Air Quality through Expanded Randon Contractor Certification – 
Transportation and the Environment 
Subtitle B – Encouraging Alternative Fuels through Tax Incentives – Finance and Revenue for 120 days, 
or until March 19, 2014, then to Transportation and the Environment 
Subtitle C – Encouraging Alternative Fuel Infrastructure Installation through Tax Incentives – Finance 
and Revenue for 120 days, or until March 19, 2014, then to Transportation and the Environment 
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BILLS CON’T 
 
Title III – Equity and Diversity 
Subtitle A – Reducing Single Occupancy Vehicle Use by Encouraging Transit Benefits – Business, 
Consumer and Regulatory Affairs for 120 days, or until March 19, 2014, then to Transportation and the 
Environment 
 
Subtitle B – Encouraging Environmental Stewardship through Education and Outreach – Education for 
120 days, or until March 19, 2014, then to Transportation and the Environment 
 
Title IV – Climate and the Environment 
Subtitle A – Protecting the District’s Waterways through Pollution Prevention – Business, Consumer 
and Regulatory Affairs for 120 days, or until March 19, 2014, then to Transportation and the 
Environment 
Subtitle B – Promoting Urban Agriculture through Program Improvement – Transportation and the 
Environment 
Subtitle C – Growing the Urban Canopy through Enhanced Tree Management – Transportation and the 
Environment 
------------------------------------------------------------------------------------------------------------------------------ 
B20-574 Board of Elections Nominating Petition Circulator Affidavit Amendment Act of 2013 
 
                        Intro. 11-13-13 by Councilmember McDuffie and referred to the Committee on  
                        Government Operations  
------------------------------------------------------------------------------------------------------------------------------ 
B20-575 Party Officer Elections Amendment Act of 2013 
 
                        Intro. 11-13-13 by Councilmember McDuffie and referred to the Committee on  
                        Government Operations 
------------------------------------------------------------------------------------------------------------------------------ 
B20-576 Vault Fee Assessment Amendment Act of 2013 
 
                        Intro. 11-14-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Transportation and the Environment 
------------------------------------------------------------------------------------------------------------------------------ 
B20-577 Shiloh Way Designation Act of 2013 
 
                        Intro. 11-19-13 by Councilmember Wells and referred to the Committee of the Whole 
------------------------------------------------------------------------------------------------------------------------------ 
B20-583         Bezner Real Property Tax Relief Act of 2013 
 
                        Intro. 11-19-13 by Councilmember Wells and referred to the Committee on Finance and  
                        Revenue   
------------------------------------------------------------------------------------------------------------------------------ 
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PROPOSED RESOLUTIONS  
 
PR20-553 Public Employee Relations Board Charles J. Murphy Confirmation Resolution of 2013  
 

Intro. 11-13-13 by Chairman Mendelson at the request of the Mayor and referred to the 
Committee on Government Operations 

------------------------------------------------------------------------------------------------------------------------------ 
PR20-554 Public Employee Relations Board Cater M. DeLorme Confirmation Resolution of 2013  
 

Intro. 11-13-13 by Chairman Mendelson at the request of the Mayor and referred to the 
Committee on Government Operations 

------------------------------------------------------------------------------------------------------------------------------ 
PR20-559 Commission on African Affairs Kedist Geremaw Confirmation Resolution of 2013  
 

Intro. 11-20-13 by Chairman Mendelson at the request of the Mayor and referred to the 
Committee on Government Operations 

------------------------------------------------------------------------------------------------------------------------------ 
PR20-560 Commission on African Affairs Dr. Akua Asare Confirmation Resolution of 2013  
 
                        Intro. 11-20-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Government Operations 
------------------------------------------------------------------------------------------------------------------------------ 
PR20-561 Board of Accountancy Mr. Mohamad K. Yusuff Confirmation Resolution of 2013 
 
                        Intro. 11-20-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Business, Consumer, and Regulatory Affairs 
------------------------------------------------------------------------------------------------------------------------------ 
PR20-562 Board of Accountancy Mr. Abdool S. Akhran Confirmation Resolution of 2013 
 
                        Intro. 11-20-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Business, Consumer, and Regulatory Affairs 
------------------------------------------------------------------------------------------------------------------------------ 
PR20-563 Board of Accountancy Mr. Joseph S. Drew Confirmation Resolution of 2013 
 
                        Intro. 11-20-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Business, Consumer, and Regulatory Affairs 
------------------------------------------------------------------------------------------------------------------------------ 
PR20-564 Commission on the Arts and Humanities Rogelio A. Maxwell Confirmation Resolution  
                        of 2013 
 
                        Intro. 11-21-13 by Chairman Mendelson at the request of the Mayor and referred to the  
                        Committee on Finance and Revenue 
------------------------------------------------------------------------------------------------------------------------------ 
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
MAR Y  M .   C H E H ,   C H A I R  

 

 

 

 

N O T I C E  O F  P U B L I C  H E A R I N G  O N  
 

 Bill 20-344, the Special Event Waste Diversion Act of 2013 
 

Wednesday, February 5, 2014 
at 11:00 a.m. 

in Room 500 of the 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, DC  20004 

 
On Wednesday, February 5, 2014, Councilmember Mary M. Cheh, Chairperson of 

the Committee on the Transportation and the Environment, will hold a public hearing on 
Bill 20-344, the Special Event Waste Diversion Act of 2013. The hearing will begin at 11:00 
a.m. in Room 500 of the John A. Wilson Building, 1350 Pennsylvania Avenue, N.W.   
 
 Bill 20-344 would require organizers of parades, festivals, and other large special 
events that use public space to provide for recycling in addition to trash collection services 
at their large public events. 
 

The Committee invites the public to testify or to submit written testimony, which 
will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on February 18, 2014. 
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
COMMITTEE ON ECONOMIC DEVELOPMENT 

 

 

 

 

N O T I C E  O F  J O I N T  P U B L I C  H E A R I N G  O N  
 

B20-368, the Air Quality Amendment Act of 2013 
 

B20-569, the Air Pollution Disclosure and Reduction Act of 2013 
 

Thursday, January 2, 2014 
at 11:00 a.m. 

in Room 412 of the 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, DC  20004 

 
On Thursday, January 2, 2014, Councilmember Mary M. Cheh, Chairperson of the 

Committee on the Transportation and the Environment, and Councilmember Muriel 
Bowser, Chairperson of the Committee on Economic Development, will hold a joint public 
hearing on the Air Pollution Disclosure and Reduction Act of 2013 and the Air Quality 
Amendment Act of 2013.  The hearing will begin at 11:00 a.m. in Room 412 of the John A. 
Wilson Building, 1350 Pennsylvania Avenue, N.W.   
 

Bill 20-368, the Air Quality Amendment Act of 2013, would amend the Air Pollution 
Control Act of 1984 and the District of Columbia Municipal Regulations to establish a 
procedure for receiving, monitoring, and responding to air quality complaints and to 
increase the maximum penalties for air quality violations. Bill 20-569, the Air Pollution 
Disclosure and Reduction Act of 2013, would require disclosure of and emissions standards 
for the operation of demand response generating sources in the District. The Air Pollution 
Disclosure and Reduction Act of 2013 would also require property owners to disclose 
knowledge of elevated levels of radon to potential purchasers or tenants, and knowledge of 
substantial indoor mold to potential tenants. 

 
The Committee invites the public to testify or to submit written testimony, which 

will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
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Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on January 16, 2014. 
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Coun c i l  o f   t h e  D i s t r i c t  o f  Co l umb i a  

COMMITTEE  ON  GOVERNMENT  OPERAT IONS  
NOT I C E  O F  PUB L I C  HEAR I NG  
1 3 5 0  P e n n s y l v a n i a  A v e n u e ,  N W ,  W a s h i n g t o n ,  D C  2 0 0 0 4  

 
COUNCILMEMBER KENYAN R. MCDUFFIE, CHAIRPERSON 

COMMITTEE ON GOVERNMENT OPERATIONS 
 

ANNOUNCES A PUBLIC HEARING ON 
 

BILL 20-413 THE “RESIDENCY REQUIREMENT FOR 
GOVERNMENT EMPLOYEES AMENDMENT ACT OF 2013” 

 

December, 18 2013, 10:00 AM 
Room 412 John A. Wilson Building 

1350 Pennsylvania Ave., NW 
Washington, D.C. 20004 

  
On December 18, 2013, Councilmember Kenyan R. McDuffie, Chairperson of the 

Committee on Government Operations will convene a public hearing on the “Residency 
Requirement for Government Employees Amendment Act of 2013.”  This public hearing 
will be held in Room 412 of the John A. Wilson Building, 1350 Pennsylvania Ave, NW 
at 10:00 AM.   
   

The purpose of this hearing is to give the public the opportunity to comment on 
this measure. The stated purpose of “Residency Requirement for Government Employees 
Amendment Act of 2013”   is to amend the District of Columbia Government 
Comprehensive Merit Personnel Act of 1978 to require all District government 
employees appointed to the Career Service, Legal Service, Education Service and any 
newly created service to be bona fide residents of the District at the time of appointment 
or within 180 days of appointment, to define “hard to fill” positions, provisions to exempt 
appointments from the residency requirement, and to require quarterly reports to the 
Council regarding all hard to fill appointments.  
 

The Committee invites the public to testify or to submit written testimony, which 
will be made a part of the official record. Anyone wishing to testify at the hearing should 
contact Mr. Ronan Gulstone, Committee Director for the Committee on Government 
Operations at (202) 724-8028, or via e-mail at rgulstone@dccouncil.us, and provide their 
name, address, telephone number, organizational affiliation and title (if any) by close of 
business December 16, 2013.  Representatives of organizations will be allowed a 
maximum of five (5) minutes for oral presentation and individuals will be allowed a 
maximum of three (3) minutes for oral presentation. Witnesses should bring 10 copies of 
their written testimony and if possible submit a copy of their testimony electronically to 
rgulstone@dccouncil.us.  

 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016275



If you are unable to testify at the hearing, written statements are encouraged and 
will be made a part of the official record.  Copies of written statements should be 
submitted either to the Committee, or to Ms. Nyasha Smith, Secretary to the Council, 
1350 Pennsylvania Avenue, N.W., Suite 5, Washington, D.C. 20004.  The record will 
close at the end of the business day on January 3, 2014.  
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COUNC IL  OF  THE  DISTR ICT  OF  COLUMBIA  
COMMITTEE  ON  THE   J UD IC IARYAND  PUBL IC   SAFETY  
NOT ICE  OF  PUBL IC  HEAR ING  
1350 Pennsylvania Avenue, NW, Washington, D.C. 20004                                            
 

 
         REVISED 

 
COUNCILMEMBER TOMMY WELLS, CHAIRPERSON 

COMMITTEE ON THE JUDICIARY AND PUBLIC SAFETY 
  

ANNOUNCES A PUBLIC HEARING ON 
 

BILL 20-461, THE “MARRIAGE LICENSE ISSUANCE AMENDMENT ACT OF 2013”  
 

BILL 20-475, THE “DOMESTIC PARTNERSHIP TERMINATION RECOGNITION 
AMENDMENT ACT OF 2013” 

 
BILL 20-467, THE “RECORD SEALING FOR NON-VIOLENT  

MARIJUANA POSSESSION ACT OF 2013" 
 

Thursday, December 19, 2013 
11 a.m. 

 

Council Chamber Room 500 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, D.C.  20004 

 
Councilmember Tommy Wells, Chairperson of the Committee on the Judiciary and 

Public Safety, will convene a public hearing on Thursday, December 19, 2013, beginning at 11 
a.m. in Room 412 of the John A. Wilson Building.  The purpose of this hearing is to receive 
public comment on Bill 20-461, Bill 20-475, and Bill 20-467.  The public hearing will convene 
in the Council Chamber, Room 500. 

 
Bill 20-461, the “Marriage License Issuance Amendment Act of 2013 would eliminate the 

three-day waiting period for issuance of a marriage license. This bill may be viewed online at 
http://dcclims1.dccouncil.us/images/00001/20130920153031.pdf.   

 
Bill 20-475, the “Domestic Partnership Termination Recognition Amendment Act of 2013”  

would amend a provision to allow couple who initiate domestic partnerships in other jurisdictions to 
terminate their domestic partnership in the District of Columbia and have that termination recognized 
by other jurisdictions.  This bill may be viewed on line at 
http://dcclims1.dccouncil.us/images/00001/20130924105439.pdf.  

 
Bill 20-467, the "Record Sealing for Non-Violent Marijuana Possession Act of 2013”  

would amend the District of Columbia Uniform Controlled Substances Act of 1981 to require 
that all criminal history record information and conviction records for non-violent misdemeanor 
or felony possession of marijuana be sealed by the Metropolitan Police Department and the 
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District of Columbia Superior Court, if the marijuana conviction is the only prior criminal 
history.  The bill may be viewed online at 
http://dcclims1.dccouncil.us/images/00001/20130923163947.pdf.  
 

The Committee invites the public to testify. Those who wish to testify should contact 
Tawanna Shuford at 724-7808 or tshuford@dccouncil.us, and furnish their name, address, 
telephone number, and organizational affiliation, if any, by 5 p.m. on Tuesday, December 17, 
2013. Testimony may be limited to 3 minutes for individuals and 5 minutes for those 
representing organizations or groups. Witnesses should bring 15 copies of their testimony. Those 
unable to testify at the public hearing are encouraged to submit written statements for the official 
record.  Written statements should be submitted by 5 p.m. on Friday, January 3, 2014 to Ms. 
Shuford, Committee on the Judiciary and Public Safety, Room 109, 1350 Pennsylvania Ave., 
NW, Washington, D.C., 20004, or via email at tshuford@dccouncil.us.  
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
MAR Y  M .   C H E H ,   C H A I R  

 

 

 

 

N O T I C E  O F  P U B L I C  H E A R I N G  O N  
 

 Bill 20-573, the Sustainable DC Omnibus Act of 2013 
 

Wednesday, January 8, 2014 
at 11:00 a.m. 

in Room 500 of the 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, DC  20004 

 
On Wednesday, January 8, 2014, Councilmember Mary M. Cheh, Chairperson of the 

Committee on the Transportation and the Environment, will hold a public hearing on Bill 
20-573, the Sustainable DC Omnibus Act of 2013.  The roundtable will begin at 11:00 a.m. 
in Room 500 of the John A. Wilson Building, 1350 Pennsylvania Avenue, N.W.    
 

The Committee invites the public to testify or to submit written testimony, which 
will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on January 22, 2014  
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
MAR Y  M .   C H E H ,   C H A I R  

 

 

 

 

N O T I C E  O F  P U B L I C  H E A R I N G  O N  
 

 The District of Columbia Streetcar System 
 

and 
 

Bill 20-431, the Transportation Infrastructure Mitigation Amendment Act of 2013 
Bill 20-546, the Transportation Infrastructure Improvements GARVEE Bond 

Financing Amendment Act of 2013 
B20-549, the Integrated Premium Transit System Amendment Act of 2013 

Bill 20-576, the Vault Fee Assessment Amendment Act of 2013 
 

Wednesday, January 22, 2014 
at 11:00 a.m. 

in Room 500 of the 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, DC  20004 

 
On Wednesday, January 22, 2014, Councilmember Mary M. Cheh, Chairperson of 

the Committee on the Transportation and the Environment, will hold a public oversight 
roundtable on the District of Columbia Streetcar System.  The Roundtable will begin at 
11:00 a.m. in Room 500 of the John A. Wilson Building, 1350 Pennsylvania Avenue, N.W.    
 
 The District Department of Transportation has planned an 8-line, 37-mile streetcar 
system throughout the District.  Passenger service is expected to begin on the initial H 
Street / Benning Road segment in early 2014.  The District is already spending tens of 
millions of dollars on the streetcar system and has budgeted an additional $400 million 
during the next 6 years.  At the same time, the Mayor has convened a task force to consider 
the future governance and financing of the system, and he has solicited private companies to 
help build, operate, and maintain the first 22-miles of streetcar service.  The purpose of this 
hearing is to discuss the status of the initial segment, plans for future lines, proposals from 
the private sector, governance alternatives, and financing options for the streetcar system. 
 
 In addition, the Committee will also consider a series of technical bills related to the 
District Department of Transportation.  Bill 20-431 would create a fund to receive money 
from developers to pay for traffic studies and mitigation.  Bill 20-546 would allow the 
District to issue GARVEE bonds to fund the Frederick Douglass Memorial Bridge project.  
Bill 20-549 would allow the District to contract with private entities to design, build, 
operate, and maintain transit systems.  Bill 20-576 would clarify that any changes in vault 
fees would apply only prospectively.  
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The Committee invites the public to testify or to submit written testimony, which 

will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on February 4, 2014  
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
MAR Y  M .   C H E H ,   C H A I R  

 

 

N O T I C E  O F  P U B L I C  O V E R S I G H T  R O U N D T A B L E  O N  
 

Implementation of the Bicycle Master Plan 
Bicycle Infrastructure in the District 

 
Monday, December 16, 2013 

at 11:00 a.m. 
in Room 500 of the 

John A. Wilson Building 
1350 Pennsylvania Avenue, NW 

Washington, DC 20004 
 

On Monday, December 16, 2013, Councilmember Mary M. Cheh, Chairperson of the 
Committee on the Transportation and the Environment, will hold a public oversight 
roundtable on Implementation of the Bicycle Master Plan and Bicycle Infrastructure in the 
District.  This hearing will begin at 11:00 a.m. in Room 500 of the John A. Wilson Building, 
1350 Pennsylvania Avenue, N.W.   
 

The Committee invites the public to testify or to submit written testimony, which 
will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on December 30, 2013. 
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C OUN C I L  O F   T H E  D I S T R I C T  O F   C O L UMB I A  

COMMITTEE ON TRANSPORTATION & THE ENVIRONMENT 
MAR Y  M .   C H E H ,   C H A I R  

 

 

 

 

N O T I C E  O F  P U B L I C  O V E R S I G H T  R O U N D T A B L E  O N  
 

 Parking in the District 
 

Wednesday, January 29, 2014 
at 11:00 a.m. 

in Room 500 of the 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW 
Washington, DC  20004 

 
On Wednesday, January 29, 2014, Councilmember Mary M. Cheh, Chairperson of 

the Committee on the Transportation and the Environment, will hold a public oversight 
roundtable on-street parking in the District and the District Department of 
Transportation’s parking program and Parking Action Agenda.  Topics will include 
residential parking, visitor parking, commercial parking, performance parking, and 
accessible parking.  The roundtable will begin at 11:00 a.m. in Room 500 of the John A. 
Wilson Building, 1350 Pennsylvania Avenue, N.W.    
 

The Committee invites the public to testify or to submit written testimony, which 
will be made a part of the official Hearing Record. Anyone wishing to testify should contact 
Ms. Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, at (202) 724-8062 or via e-mail at abenjamin@dccouncil.us.  Persons 
representing organizations will have five minutes to present their testimony.  Individuals 
will have three minutes to present their testimony.  Witnesses should bring 8 copies of their 
written testimony and should submit a copy of their testimony electronically to 
abenjamin@dccouncil.us.  
   

If you are unable to testify in person, written statements are encouraged and will be 
made a part of the official record.  Copies of written statements should be submitted to Ms. 
Aukima Benjamin, staff assistant to the Committee on Transportation and the 
Environment, John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Suite 108, 
Washington, D.C. 20004.  They may also be e-mailed to abenjamin@dccouncil.us or faxed to 
(202) 724-8118.  The record will close at the end of the business day on February 11, 2014  
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COUNCIL  OF  THE  DISTRICT  OF  COLUMBIA  
COMMITTEE  ON  EDUCATION  
NOTICE  OF  PUBLIC  OVERS IGHT  ROUNDTABLE  
1350 Pennsylvania Avenue, NW, Suite 119, Washington, DC 20004              

  
COUNCILMEMBER DAVID A. CATANIA 

CHAIRMAN, COMMITTEE ON EDUCATION 
ANNOUNCES A PUBLIC OVERSIGHT ROUNDTABLE 

on 

Setting Teachers Up for Success 

on 

Saturday, December, 14, 2013  
at 10 a.m. 

McKinley Technology Education Campus 
Auditorium 

151 T Street NE,  
Washington DC 20002 

 
Councilmember David A. Catania, Chairman of the Committee on Education, announces the 

scheduling of a Public Oversight Roundtable by the Committee on setting teachers up for success. 
 
The purpose of the public oversight roundtable is to hear from District of Columbia public 

school educators about their experience and perspective on the state of public education and how 
they and their students can be set up to succeed.  
 
 District of Columbia public school teachers—both DCPS and charter schools—wishing 
to testify should contact Jamaal Jordan at 202-724-8061 or jjordan@dccouncil.us no later than 5 
p.m. on Thursday, December 12, 2013.  Members of the general public may submit written 
testimony which will be made part of the official record.  Copies of written statements should be 
submitted to the Committee on Education no later than 5 p.m. on Friday, December 27, 2013. 

. 
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Council of the District of Columbia 
Committee on Business, Consumer, and Regulatory Affairs 
Notice of Public Roundtable 
 
John A. Wilson Building   1350 Pennsylvania Avenue, NW, Suite G-6    Washington, DC 20004                                            

 
Councilmember Vincent B. Orange, Sr., Chair 

Committee on Business, Consumer, and Regulatory Affairs 
 

Announces a Public Roundtable on the Following Measures: 
 

 PR20-282, the “District of Columbia Occupational Safety and Health Board 
Kathleen McKirchy Confirmation Resolution of 2013 
 

 PR20-284, the “District of Columbia Occupational Safety and Health Board 
Michael Kirkpatrick Confirmation Resolution of 2013 
 

 PR20-285, the “District of Columbia Occupational Safety and Health Board Aryan 
Rodriguez Bocquet Confirmation Resolution of 2013” 

 PR20-286, the “District of Columbia Occupational Safety and Health Board Earl 
Woodland Confirmation Resolution of 2013” 

 PR20-510, the “Board of Funeral Directors Charles Bowman Confirmation 
Resolution of 2013” 

 PR20-511, the “Real Estate Commission Ulani D. Prater Gulstone Confirmation 
Resolution of 2013” 

 PR20-515, the “Commission on Fashion Arts and Events Jennifer M. Fisher 
Confirmation Resolution of 2013” 

 PR20-516, the “Commission on Fashion Arts and Events Marcus A. Williams 
Confirmation Resolution of 2013 

 PR20-524, the “Board of Barber and Cosmetology Mr. Paul Rose Confirmation 
Resolution of 2013 

 PR20-526, the “Real Estate Commission Stephen W. Porter Confirmation 
Resolution of 2013” 

 PR20-535, the “Alcoholic Beverage Control Board Victor H. Rodriguez 
Confirmation Resolution of 2013” 

 PR20-536, the “Alcoholic Beverage Control Board James N. Short Confirmation 
Resolution of 2013” 

Thursday, December 5, 2013, 10 A.M. 
John A. Wilson Building, Room 412 

1350 Pennsylvania Avenue, N.W. 
Washington, DC 20004 

 

Councilmember Vincent B. Orange, Sr. will convene a public roundtable of the Committee on 
Business, Consumer, and Regulatory Affairs on Thursday, December 5 at 10:00 a.m. in Room 
412 of the John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Washington, DC for the 
purposes of receiving testimony on the following measures: 
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 PR20-282, the “District of Columbia Occupation Safety and Health Board Kathleen 
McKirchy Confirmation Resolution of 2013 

 PR20-284, the “District of Columbia Occupation Safety and Health Board Michael 
Kirkpatrick Confirmation Resolution of 2013 

 PR20-285, the “District of Columbia Occupation Safety and Health Board Aryan 
Rodriguez Bocquet Confirmation Resolution of 2013” 

 PR20-286, the “District of Columbia Occupation Safety and Health Board Earl 
Woodland Confirmation Resolution of 2013” 

 PR20-510, the “Board of Funeral Directors Charles Bowman Confirmation Resolution of 
2013” 

 PR20-511, the “Real Estate Commission Ulani D. Prater Gulstone Confirmation 
Resolution of 2013” 

 PR20-515, the “Commission on Fashion Arts and Events Jennifer M. Fisher 
Confirmation Resolution of 2013” 

 PR20-516, the “Commission on Fashion Arts and Events Marcus A. Williams 
Confirmation Resolution of 2013 

 PR20-524, the “Board of Barber and Cosmetology Mr. Paul Rose Confirmation 
Resolution of 2013 

 PR20-526, the “Real Estate Commission Stephen W. Porter Confirmation Resolution of 
2013” 

 PR20-535, the “Alcoholic Beverage Control Board Victor H. Rodriguez Confirmation 
Resolution of 2013” 

 PR20-536, the “Alcoholic Beverage Control Board James N. Short Confirmation 
Resolution of 2013” 

 
Individuals and representatives of organizations who wish to testify at the public hearing are 
asked to contact Ms. Faye Caldwell, Administrative Assistant to the Committee on Business, 
Consumer, and Regulatory Affairs, or Gene Fisher, Committee Director, at (202) 727-6683, or 
via e-mail at fcaldwell@dccouncil.us or gfisher@dccouncil.us and furnish their names, 
addresses, telephone numbers, and organizational affiliation, if any, by the close of business 
Friday, November 29 , 2013. Each witness is requested to bring 20 copies of his/her written 
testimony. Representatives of government agencies, corporate industry, and industry 
organizations will be limited to 5 minutes in order to permit each witness an opportunity to be 
heard. Individual witnesses will be limited to 3 minutes. 
 
If you are unable to testify at the public oversight roundtable, written statements are encouraged 
and will be made a part of the official record.  The official record will remain open until close of 
business Monday, December 9, 2013.  Copies of written statements should be submitted to the 
Committee on Business, Consumer, and Regulatory Affairs, Council of the District of Columbia, 
Suite G-6 of the John A. Wilson Building, 1350 Pennsylvania Avenue, N.W., Washington, D.C. 
20004. 
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NOTICE OF EXCEPTED SERVICE EMPLOYEES 

D.C. Code § 1‐609.03(c) requires that a list of all new appointees to Excepted Service positions 

established under the provisions of § 1‐609.03(a) be published in the D.C. Register.  In accordance with 

the foregoing, the following information is hereby published for the following positions. 

 

COUNCIL OF THE DISTRICT OF COLUMBIA 

NAME  POSITION TITLE  GRADE TYPE OF APPOINTMENT 

Bell, Geoffrey   Communications Assistant  1  Excepted Service ‐ Reg Appt 

Kang, Irene   Legislative Director  4  Excepted Service ‐ Reg Appt 

Scott, Tommesha   Staff Assistant  2  Excepted Service ‐ Reg Appt 

Dougherty, Laisha   Constituent Services Coordinator  2  Excepted Service ‐ Reg Appt 

Chandler, Kenneth   Legislative Assistant  5  Excepted Service ‐ Reg Appt 

Franklin, Nicole  Administrative Assistant  3  Excepted Service ‐ Reg Appt 

Williams, Kelly   Constituent Services Director  6  Excepted Service ‐ Reg Appt 

 

COUNCIL OF THE DISTRICT OF COLUMBIA

EXCEPTED SERVICE APPOINTMENTS AS OF OCTOBER 31, 2013 
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COUNCIL OF THE DISTRICT OF COLUMBIA 
1350 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004 
 
 
 
 

ABBREVIATED NOTICE OF INTENT TO CONSIDER LEGISLATION 
 

 The Council of the District of Columbia hereby gives notice of its intention to take action 
in less than fifteen days on “Sense of the Council Against Amending the 1910 Height Act 
Resolution of 2013” PR20-557 to allow for the proposed resolution to be considered at the 
December 3, 2013 Legislative Meeting.  The abbreviated notice is necessary to allow the Council 
to act in a timely manner due to the time-sensitive nature of the issue, in light of the National 
Capital Planning Commission’s approval of transmission of its staff recommendations on the 
Height Act to the U.S. House Committee on Oversight and Government Reform on November 
19, 2013. 
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COUNCIL OF THE DISTRICT OF COLUMBIA 
Notice of Reprogramming Requests 

 
Pursuant to DC Official Code Sec 47-361 et seq. of the Reprogramming Policy Act of 1990, the Council 
of the District of Columbia gives notice that the Mayor has transmitted the following reprogramming 
request(s).  
 
A reprogramming will become effective on the 15th day after official receipt unless a Member of the 
Council files a notice of disapproval of the request which extends the Council’s review period to 30 days.   
If such notice is given, a reprogramming will become effective on the 31st day after its official receipt 
unless a resolution of approval or disapproval is adopted by the Council prior to that time.  
 
Comments should be addressed to the Secretary to the Council, John A. Wilson Building, 1350 
Pennsylvania Avenue, N.W., Room 5 Washington, D.C. 20004.  Copies of   reprogramming requests are 
available in Legislative Services, Room 10.  
Telephone:   724-8050         

______________________________________________________________ 
 
 
Reprog. 20-128: Request to reprogram $550,000 of Fiscal Year 2014 Special Purpose Revenue 

funds budget authority within the District Department of Transportation (DDOT) 
was filed in the Office of the Secretary on November 19, 2013. This 
reprogramming ensures that DDOT’s expenditures are property aligned with 
each administration. 

 
RECEIVED:   14 day review begins November 20, 2013 

 
 
Reprog. 20-129: Request to reprogram $750,000 of Capital funds budget authority and allotment 

within the Department of Parks and Recreation (DPR) was filed in the Office of 
the Secretary on November 19, 2013. This reprogramming is needed for the 
design/build construction services contract for the modernization and renovation 
of the Carter G. Woodson Memorial Park. 

 
 

RECEIVED:   14 day review begins November 20, 2013 
 

 
Reprog. 20-130: Request to reprogram $9,055,941 of Fiscal Year 2014 Local funds budget 

authority from the District Retiree Health Contribution (DRHC) to the 
Department of Public Works (DPW) was filed in the Office of the Secretary on 
November 25, 2013. This reprogramming ensures that DPW will be able to 
complete the replacement of all trash receptacles and recycling containers for 
District households within the fiscal year. 

 
 

RECEIVED:   14 day review begins November 26, 2013 
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ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 

ALCOHOLIC BEVERAGE CONTROL BOARD 
 

NOTICE OF PUBLIC HEARINGS 
CALENDAR 

 
WEDNESDAY, DECEMBER 4, 2013 

2000 14TH STREET, N.W., SUITE 400S,  
WASHINGTON, D.C. 20009 

 
Ruthanne Miller, Chairperson 

Members: 
Nick Alberti, Donald Brooks, Herman Jones, Mike Silverstein 

 
 

Show Cause Hearing (Status)  
Case # 13-CMP-00313; F Street Restaurant, LLC, t/a Finemondo Restaurant 
1319 F Street NW, License #60527, Retailer CR, ANC 2C 
No ABC Manager on Duty, Failed to Take Steps Necessary to Ascertain 
Legal Drinking Age 
 

9:30 AM 

Show Cause Hearing (Status)  
Case # 13-CMP-00228; R I Associates, t/a Holiday Inn Central, 1501 Rhode 
Island Ave NW, License #16066, Retailer CH, ANC 2B 
Failed to Take Steps Necessary to Ascertain Legal Drinking Age, Failed to 
Post Pregnancy Sign 
 

9:30 AM 

Fact Finding Hearing  
Case # 13-251-00100; Café Dallul, Inc. t/a Rendezvous Lounge, 2226 18th 
Street NW, License #14272, Retailer CT, ANC 1C 
Aggravated Assault Inside of the Establishment 
 

9:30 AM 

Show Cause Hearing  
Case # 12-CMP-00187; Mimi & D, LLC, t/a Vita Restaurant and 
Lounge/Penthouse Nine (formerly Mood), 1318 9th Street NW, License #86037 
Retailer CT, ANC 2F 
Failed to Comply With the Terms of it’s Offer in Compromise dated 
October 24, 2012 
 

10:00 AM 

Show Cause Hearing  
Case # 13-AUD-00047; Restaurant Enterprises, Inc., t/a Smith Point, 1338 
Wisconsin Ave NW, License #60131, Retailer CR, ANC 2E 
Failed to Maintain Documentation Showing All Sales and Purchase 
Invoices, Failed to Maintain on Premises Three Years of Adequate Books 
and Records Showing All Sales 

11:00 AM 
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Board’s Calendar 
Page -2- December 4, 2013 

 
BOARD RECESS AT 12:00 PM 
ADMINISTRATIVE AGENDA 

1:00 PM

 

Show Cause Hearing  
Case # 12-251-00358; Samuel Payton Davis Sr., Inc., t/a S&P Wine & Liquors 
2316 Pennsylvania Ave SE, License #85239, Retailer A, ANC 7B 
Allowed the Establishment to be Used for the Sale of Illegal Drugs and 
Paraphernalia, Allowed the Establishment to be Used for an Unlawful or 
Disorderly Purpose, No ABC Manager on Duty 
 

1:30 PM 

Protest Hearing  
Case # 13-PRO-00131; Historic Restaurants, Inc. t/a Washington Firehouse 
1626 North Capitol Street NW, License #92685, Retailer CT, ANC 5E 
New Application 
 

1:30 PM 

Protest Hearing  
Case # 13-PRO-00120; Adams Morgan F & B, LLC, t/a Jack Rose, 2007 18th 
Street NW, License #81997, Retailer CR, ANC 1C 
Renewal Application 

4:30 PM 
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 ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
 

 ON 
 

 11/29/2013 

 

 Notice is hereby given that: 

 License Number: ABRA-073188 License Class/Type: C Restaurant 

 Applicant: Simply Home Cuisine, LLC 

 Trade Name: D C Noodles 

 ANC: 2B09 
 
 Has applied for the renewal of an alcoholic beverages license at the premises: 
 
 1410 U ST NW, WASHINGTON, DC 20009 
 
 PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON OR BEFORE: 
 

 1/13/2014 
 
 HEARING WILL BE HELD ON 
 

 1/27/2014 
 
 AT 10:00 AM, 2000 14th Street, NW, 4th Floor, Washington, DC  20009 

 
 ENDORSEMENTS:   
 
 Days Hours of Operation  Hours of Sales/Service Hours of Entertainment 
 
 Sunday: 11 am - 2 am 11 am -2 am   -  
 
 Monday: 11 am - 2 am 11 am - 2 am  -  
 
 Tuesday: 11 am - 2 am 11 am - 2 am  -  
 
 Wednesday: 11 am - 2 am 11 am - 2 am  -  
 
 Thursday: 11 am - 2 am 11 am - 2 am  -  
 
 Friday: 11 am - 3 am 11 am - 3 am  -  
 
 Saturday: 11 am - 3 am 11 am - 3 am  -  
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 ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
 

 ON 
 

 11/29/2013 

 

 Notice is hereby given that: 

 License Number: ABRA-092074 License Class/Type: D Tavern 

 Applicant: Toro Bar Corporation 

 Trade Name: La Troja Bar 

 ANC: 4C 
 
 Has applied for the renewal of an alcoholic beverages license at the premises: 
 
 3708 14TH ST NW, WASHINGTON, DC 20010 
 
 PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON OR BEFORE: 
 

 1/13/2014 
 
 HEARING WILL BE HELD ON 
 

 1/27/2014 
 
 AT 10:00 AM, 2000 14th Street, NW, 4th Floor, Washington, DC  20009 

 
 ENDORSEMENTS:   
 
 Days Hours of Operation  Hours of Sales/Service Hours of Entertainment 
 
 Sunday: 10am - 2 am 10am -2 am   -  
 
 Monday: 10am - 2 am 10am - 2 am  -  
 
 Tuesday: 10am - 2 am 10am - 2 am  -  
 
 Wednesday: 10am - 2 am 10am - 2 am  -  
 
 Thursday: 10am - 2 am 10am - 2 am  -  
 
 Friday: 10am - 3 am 10am - 3 am  -  
 
 Saturday: 10am - 3 am 10am - 3 am  -  
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*RESCIND 
 

ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
 

NOTICE OF PUBLIC HEARING 
                 

 
Posting Date:      November 8, 2013 
Petition Date:     December 23, 2013 
Hearing Date:     January 6, 2014 
Protest Date:       March 5, 2014 

             
 License No.:       ABRA-093550 
 Licensee:            Andy Lee Liquor, Inc. 
 Trade Name:      TBD 
 License Class:    Retailer A  
 Address:             914 H Street, NE 
 Contact Information: Cynthia Simms 202 821-3043 
                               
              WARD 6               ANC 6A              SMD 6A01 
   
Notice is hereby given that this applicant has applied for a license under the D.C. 
Alcoholic Beverage Control Act and that the objectors are entitled to be heard 
before the granting of such license on the Hearing Date at 10:00 am, 2000 14th 
Street, N.W., 400 South, Washington, DC 20009.  Petitions and/or requests to 
appear before the Board must be filed on or before the Petition Date.  The Protest 
Hearing Date is scheduled for 1:30pm on March 5, 2014. 
  
NATURE OF OPERATION 
New Liquor Store with tasting.  

 
HOURS OF OPERATON 
Sunday through Saturday 9 am – 10 pm 

 
HOURS OF SALES/SERVICE/CONSUMPTION 
Sunday through Saturday 9 am – 10 pm 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016294



BOARD OF ELECTIONS  
 

NOTICE OF PUBLIC HEARING 
RECEIPT AND INTENT TO REVIEW INITIATIVE MEASURE 

 
The Board of Elections shall consider in a public hearing whether the proposed measure “District 
of Columbia Right to Housing Act of 2014” is a proper subject matter for initiative, at the 
Board’s  Meeting on Wednesday, January 8, 2014 at 10:30am., One Judiciary Square, 441 4th 
Street, N.W., Suite 280, Washington DC. 

  
The Board requests that written memoranda be submitted for the record no later than 4:00 

p.m., Thursday, January 2, 2014 to the Board of Elections, General Counsel’s Office, One 
Judiciary Square, 441 4th Street, N.W., Suite 270, Washington, D.C. 20001. 

 
Each individual or representative of an organization who wishes to present testimony at 

the public hearing is requested to furnish his or her name, address, telephone number and name 
of the organization represented (if any) by calling the General Counsel’s office at 727-2194 no 
later than Friday, January 3, 2014 at 4:00 p.m. 

 
The Short Title, Summary Statement and Legislative Text of the proposed initiative read 

as follows: 
 
                                                       Short Title  

 
                                      District of Columbia Right to Housing Initiative  

                                                         of 2014 
                            

Summary Statement 

In recognition that  

(1) All District of Columbia residents have a right at all times to housing adequate to 
maintain, support, protect and afford for District of Columbia residents below                                          
                                                   poverty level. 

 

(2) The costs of providing adequate and accessible housing to all in need are outweighed          
by the costs to increased medical care and suffering attending the failure to provide                            
                                              such housing and  
 

(3) The District of Columbia should provide housing to those below poverty level 
 

Hereby establishes in law the right to adequate housing. Provides identification of those in need                          
of housing and provision of such housing. 
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                                                             Legislate Text     

                                           By Electors of the District of Columbia 

To establish the right of all individuals to adequate housing and the policy of the District 
                                       of Columbia to provide such housing. 
 
Be it enacted by the electors of the District of Columbia that this measure may be cited 
                             as the District of Columbia Right to Housing Act of 2014. 
 
Sec 2:     Establishment of right 
All persons in the District of Columbia shall have the right to adequate housing. 
Adequate housing is that which to a reasonable degree maintains protects and supports 
Human health is accessible for individuals/families earning 0-40,000 dollars a year or below 
poverty level, and in compliance with (United Nations Declaration of Human Rights 1948). 
 

Article 17. 

 (1) Everyone has the right to own property alone as well as in association with 
others. 

 (2) No one shall be arbitrarily deprived of his poverty. 

Article 25. 

 (1) Everyone has the right to a standard of living adequate for the health and 
well-being of himself and of his family, including food, clothing, housing and medical 
care and necessary social services, and the right to security in the event of 
unemployment, sickness, disability, widowhood, old age or other lack of livelihood in 
circumstances beyond his control. 

 (2) Motherhood and childhood are entitled to special care and assistance.  All children, 
whether, born in or out of wedlock, shall enjoy the same social protection. 

 
sec. 3   Declaration of Policy 
In the interest of preventing human suffering and reducing the costs of medical care and police 
protections and in recognition of the right of all persons to adequate housing.  It is by the electors 
declared public policy of the district of Columbia to provide adequate housing to all persons 
homeless and/or earning 0-40,000 dollars a year or below poverty level in the district of 
Columbia requesting such housing and willing to abide by reasonable regulation regarding such 
housing. 
 
sec. 4 Definitions: 

Homeless: 
Person that has no present possessory interest in accommodation and the means necessary to 
obtain such interest or 
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The person has possessor interest in an accommodation but is unable to secure entry to that 
accommodation occupation of the accommodation would likely lead to violence from another 
occupant 
 

Economic Discrimination: 

Discrimination based on economic factors, can include job availability, wages, the prices and/or 
availability of goods and services, and the amount of capital investment funding available to 
minorities for business. This can include discrimination against workers, consumers, and 
minority-owned businesses. 

One-fourth ruling 

One fourth or 25% local revenue used to provide housing 
One fourth or 25% federal allocation used to provide housing 
One fourth or 25% property manager/landlord reduction in rental costs 
One fourth or 25% individual income 
 
Ruling shall be conducted on case by case basis 
 
Sec.5 Provision of Housing 
Within thirty days of the date of the initiative becomes effective and at least once each year 
thereafter the mayor shall take reasonable steps to assess the level of homeless persons and/or 
those earning 0-40,000 dollars a year desiring housing and to determine current level of housing 
available, creation, and adequacy of existing units. 
 
The District of Columbia adopts ¼ ruling to provide best affordability for persons at or below 
poverty level up to, and not exceeding 40,000 dollars a year of income. 
 
District of Columbia Office of Human Rights adopts basis for discrimination term economic 
discrimination. 
 
Sec.6: Judicial review. 
 
Requires Office of Human Rights to investigate and enact penalties provided by section 5 of this 
initiative. 
 
Any person aggrieved by a failure of District of Columbia to provide housing or by an action that 
is likely to lead to such a failure declared to be a right by this initiative may sue for relief in any 
court of competent jurisdiction. The court may grant such relief as it deems appropriate. 
Sovereign immunity shall not bar actions to enforce right established by this initiative. 
Reasonable attorney’s fee and court costs may be awarded to prevailing party other than 
government for actions brought under this section. 
 
 
Sec.7 Severability. 
 
No provision of this initiative or its application to any person cannot be held invalid. 
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Sec.8 Effective date. 
 
This measure shall take effect as provided by initiative measures of the Electors of the District of 
Columbia in section 3 of public law 95-526 Amending the initiative referendum and recall 
charter amendment act of 1977 and acts of the council of the District of Columbia section 602(c) 
of the District of Columbia self-governing and governmental reorganization. 
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DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 
CONSTRUCTION CODES COORDINATING BOARD 

 
NOTICE OF EMERGENCY RULEMAKING 

 
The Chairperson of the Construction Codes Coordinating Board (Chairperson), pursuant to the 
authority set forth in Section 10 of the Construction Codes Approval and Amendments Act of 
1986 (Act), effective March 21, 1987 (D.C. Law 6-216; D.C. Official Code § 6-1409 (2012 
Repl.)) and Mayor’s Order 2009-22, dated February 25, 2009, and the Director of the 
Department of Consumer and Regulatory Affairs (Director), pursuant to the authority set forth in 
Section 12 of the Green Building Act of 2006 , effective March 8, 2007 (D.C. Law 16-234; D.C. 
Official Code § 6-1451.11 (2013 Supp.)) as amended (Green Building Act), and Mayor’s Order 
2010-1, dated January 1, 2010, hereby give notice of the adoption of the following emergency 
rulemaking amending Subtitle A (Building Code Supplement) of Title 12 (D.C. Construction 
Codes Supplement of 2008) of the District of Columbia Municipal Regulations.  
 
To clearly show the changes being made to the Building Code Supplement, additions are shown 
in underlined text and deletions are shown in strikethrough text. 
 
Pursuant to 1 DCMR § 311.4(e), emergency rulemakings are undertaken only for the immediate 
preservation of the public peace, health, safety, welfare, or morals. This emergency rulemaking 
is necessitated by the immediate need to provide public clarity on the Green Building Act 
provisions dealing with applicability of the law to construction projects, the process for 
submitting a financial security for certain projects, drawdowns of the financial security, and 
verification of compliance with the Green Building Act.  
 
A notice of emergency and proposed rulemaking was previously published in the D.C. Register 
on August 2, 2013 (60 DCR 11287).  Pursuant to Section 10(a) of the Act and Section 12(a) of 
the Green Building Act, a proposed resolution to approve the proposed amendment was 
submitted to the Council of the District of Columbia for a forty-five- (45) day period of review.  
This emergency rulemaking ensures that no lapse in the regulations occurs during the council 
review period. 
 
This emergency rulemaking was adopted on November 25, 2013 and became effective on that 
date. This emergency rulemaking will remain in effect for up to one hundred twenty (120) days 
from the date of effectiveness and will expire on March 24, 2014. 
 
Subtitle A (Building Code Supplement) of Title 12 (D.C. Construction Codes Supplement 
of 2008) of the District of Columbia Municipal Regulations is amended as follows: 
 
Chapter 2A (Definitions) is amended as follows: 
 
Insert the following new definitions in Section 202A of the Building Code to read as follows: 
 
NEW CONSTRUCTION (For Chapter 13A).  The construction of any building or structure 
whether as a stand-alone, or an addition to, a building or structure. The term “new construction” 
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includes new buildings and additions or enlargements of existing buildings, exclusive of any 
alterations or repairs to any existing portion of a building. 
 
RESIDENTIAL OCCUPANCIES (For Chapter 13A).  Residential Group R-2, R-3 or R-4 
occupancies, and buildings regulated by the Residential Code.  
 
SUBSTANTIAL IMPROVEMENT (For Chapter 13A).  Any repair or alteration of, or 
addition to, a building or structure, the cost of which equals or exceeds 50 percent of the market 
value of the building or structure before the repair, alteration, or addition is started.  
 
Amend the following definitions in Section 202A of the Building Code to read as follows: 
 
FLOOR AREA, GROSS (For Chapter 13A).  The definition of gross floor area set forth in 
DCMR Title 11 (Zoning Regulations), Section 199 (Definitions), shall have the same meaning as 
in the Zoning Regulations, 11 DCMR § 199, and as interpreted by the Zoning Administrator, is 
incorporated by this reference. 
 
PROJECT (For Chapter 13A).  Construction that is all or a single or multiple buildings that 
are part of one development scheme, built at one time or in phases.   
 
Chapter 13A (Green Building Promotion) is amended to read as follows: 
 
CHAPTER 13A GREEN BUILDING ACT REQUIREMENTS 
 
Strike Chapter 13A of the International Building Code (2006) in its entirety and insert new 
Chapter 13A in the Building Code in its place to read as follows: 
 
1301A General 
 
 
1301A GENERAL 
 
1301.1 Green Building Act of 2006 requirements.  An applicant for permits subject to Section 
1301.1.1 or Section 1301.1.2 shall comply with Sections 1301.1.3 through 1301.1.11 and the 
Green Building Act of 2006, effective March 8, 2007 (D.C. Law 16-234; D.C. Official Code §§ 
6-1451.01 et seq. (2008 Repl. & 2012 Repl. & 2013 Supp.)), as amended (“Green Building Act” 
or “GBA”).  Other components of the Green Building Act are administered by other District of 
Columbia agencies.  The applicant shall have the option of requesting a Green Building Act 
Preliminary Design Review Meeting (“GBA PDRM”) with the Department, at the discretion of 
the applicant. 

 
1301.1.1 Publicly-owned or publicly financed projects.  This section shall apply to 
each project that is new construction or a substantial improvement where the scope of 
work at the project is equivalent to Level 3 alterations as defined in the Existing Building 
Code; and is either: 
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1. A District-owned or District instrumentality-owned project; or 
 
2.  A District financed or District instrumentality financed project, where the 

financing represents at least 15 percent of the project’s total cost. 
 

1301.1.1.1 Energy Star Target Finder Tool.  Each project of 10,000 square feet 
(929 m2) or more of gross floor area shall be designed and constructed to achieve 
a minimum score of 75 points on the Energy Star Target Finder Tool.  The 
applicant shall provide plans and supporting documents in sufficient detail and 
clarity to enable the code official to verify compliance with this section.  
 

Exceptions: 
 
1.  Building occupancies for which the Energy Star tool is not available. 
 
2.  Alterations. 

 
1301.1.1.2 Non-residential projects.  A project which does not contain 
residential occupancies Residential Group R occupancies that equal or exceed 50 
percent of the gross floor area of the project, including allocable area of common 
space, shall be deemed a non-residential project and shall be designed and 
constructed so as to achieve no less than the applicable LEED standard listed in 
Section 1301.1.3, at the Silver level or higher. The applicant shall provide plans 
and supporting documents in sufficient detail and clarity to enable the code 
official to verify compliance with this section. 
 

Exceptions: 
 
1. Educational Group E (covered by Section 1301.1.1.3). 
 
2. Space designed and occupied for residential occupancies Residential 

Group R occupancies in a non-residential project (covered by Section 
1301.1.1.4).  

 
3. Space designed and occupied for non-residential uses located in a 

residential Residential Group R occupancy project (covered by Section 
1301.1.1.5). 

 
4. Space designed and occupied for non-residential uses located in a 

District-owned or a District instrumentality-owned building (covered by 
either Section 1301.1.1.6 or Section 1301.1.1.7 as applicable). 

 
1301.1.1.3 Educational Group E. A project of Educational Group E occupancy 
owned, operated or maintained by the D.C. Public Schools (DCPS), or a public 
charter school, shall be designed and constructed to meet the LEED standard for 
Schools, at the Gold level or higher.  The applicant shall provide plans and 
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supporting documents in sufficient detail and clarity to enable the code official to 
verify compliance with this section.  This section shall apply only to the 
following: (1) schools owned, operated or maintained by the District of Columbia 
Public Schools (DCPS); and (2) District of Columbia public charter schools. 

 
Exceptions:  
 
1. Where sufficient funding is not available to meet the applicable LEED 

standard for Schools at the Gold level, then the project shall meet the 
LEED standard for Schools at no less than the Certified Level of LEED 
standard for Schools.  For the purpose of determining the applicability of 
this exception, “sufficient funding” shall mean the lack of committed 
public funds in an approved District budget to fund the LEED standard 
for Schools at the Gold level.  Prior to submitting a permit application 
under this exception, the applicant shall obtain an exemption based on 
insufficient funding from DDOE pursuant to Section 1301.1.11. 

 
2. Where a project for Educational Group E occupancy is located in only a 

portion of a building, then only that portion of the building that is the 
subject of the project shall comply with this Section 1301.1.1.3. 

 
1301.1.1.4 Project containing Residential Group R occupancies.  Where a 
project contains 10,000 square feet (929 m2) or more of gross floor area for 
residential occupancies Residential Group R occupancies, including the allocable 
area of common space, then the residential occupancies of the project shall be 
designed and constructed to meet or exceed the Enterprise Green Communities 
standard, or a substantially equivalent standard as determined by the code official.  
The applicant shall provide plans and supporting documents in sufficient detail 
and clarity to enable the code official to verify compliance with this section. A 
This self-certification checklist shall be submitted to the code official with the 
application for the certificate of occupancy of the residential component of the 
project.  The residential component of the project shall not be required to meet a 
LEED standard. 

 
1301.1.1.5 Interior construction of a mixed use space in a Residential Group 
R project.  Where residential occupancies Residential Group R occupancies 
exceed 50 percent of the gross floor area of the project, including allocable area 
of common space, and the project contains at least 50,000 contiguous square feet 
(4645 m2) of gross floor area, exclusive of common space of the non-residential 
occupancies, then the space designated for non-residential occupancies shall be 
designed and constructed to meet or exceed one or more of the applicable LEED 
standards listed in Section 1301.1.3 at the Certified Level.  The applicant shall 
provide plans and supporting documents in sufficient detail and clarity to enable 
the code official to verify compliance with this section.  

 
1301.1.1.6 Interior tenant fit-out alteration in a District-Owned or a District 
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Instrumentality-Owned Project.  Where a project in a District-owned or a 
District instrumentality-owned building involves the alteration of 30,000 square 
feet (2787 m2) or more of gross floor area for a single non-residential occupancy, 
exclusive of common space, for which space a certificate of occupancy for non-
residential use has been or would be issued, and the scope of work is equivalent to 
Level 3 alterations as defined in the Existing Building Code, then the portion of 
the project subject to alteration shall be designed and constructed to meet or 
exceed one or more of the LEED standards listed in Section 1301.1.3 at the 
Certified Level. The applicant shall provide plans and supporting documents in 
sufficient detail and clarity to enable the code official to verify compliance with 
this section. 

 
1301.1.1.7 Interior tenant fit-out in new construction.  Where a project in a 
District-owned or a District-instrumentality-owned building involves the fit-out 
for tenant occupancy of shell space or spaces of 30,000 square feet (2787 m2) or 
more of gross floor area for a single non-residential occupancy, exclusive of 
common space, for which space a certificate of occupancy would be issued, the 
portion of the project subject to tenant fit-out shall be designed and constructed to 
meet or exceed one or more of the applicable LEED standards listed in Section 
1301.1.3 at the Certified Level.  The applicant shall provide plans and supporting 
documents in sufficient detail and clarity to enable the code official to verify 
compliance with this section. 

 
1301.1.2 Privately-owned projects.  This section shall apply to a project that is 
privately-owned and is either new construction or substantial improvement. an alteration 
where the scope of work is equivalent to Level 3 alterations as defined in the Existing 
Building Code.  This category includes a project involving improved and unimproved 
real property acquired by sale from the District or a District instrumentality to a private 
entity;, unimproved real property leased from the District or a District instrumentality to a 
private entity;, and any project where less than 15 percent of the project’s total project 
cost is District financed or District instrumentality financed. 

 
1301.1.2.1 Energy Star Target Finder Tool.  Each project of 50,000 square feet 
(4645 m2) or more of gross floor area shall estimate the project’s energy 
performance using the Energy Star Target Finder Tool and submit this data to the 
code official with the permit application. 
 

Exception:  Building occupancies for which the Energy Star tool is not 
available. 

 
1301.1.2.2 Privately-owned non-residential projects.  In addition to compliance 
with Section 1301.1.2.1, each non-residential project of 50,000 square feet (4645 
m2) or more of gross floor area shall be designed and constructed to meet or 
exceed one or more of the LEED standards listed in Section 1301.1.3 at the 
Certified Level.  A “non-residential project” shall mean a project where 50 
percent or more of the gross floor area, including allocable area of common 
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space, is occupied or intended for occupancy for uses that are not residential 
occupancies Residential Group R occupancies.  The applicant shall provide plans 
and supporting documents in sufficient detail and clarity to enable the code 
official to verify compliance with this section. 

 
1301.1.2.3 Interior construction of mixed use space in a residential project. 
Residential Group R project. Where residential occupancies Residential Group 
R occupancies exceed 50 percent of the gross floor area of the project, including 
allocable area of common space, and the project contains at least 50,000 
contiguous square feet (4645 m2) of gross floor area, exclusive of common space 
of the non-residential occupancies, then the space designated for non-residential 
occupancies shall be designed and constructed to meet or exceed one or more of 
the applicable LEED standards listed in Section 1301.1.3 at the Certified Level. 
The applicant shall provide plans and supporting documents in sufficient detail 
and clarity to enable the code official to verify compliance with this section.  

 
1301.1.2.4 Educational Group E.  A project of Educational Group E occupancy 
shall be designed and constructed to meet the LEED standard for Schools, at the 
Gold level or higher.  The applicant shall provide plans and supporting documents 
in sufficient detail and clarity to enable the code official to verify compliance with 
this section.  This section shall apply only to the following: (1) schools owned, 
operated or maintained by the District of Columbia Public Schools (DCPS); and 
(2) District of Columbia public charter schools. 

 
Exceptions: 
 
1.  Where sufficient funding is not available to meet the applicable LEED 

standard for Schools at the Gold level, then the project shall meet the 
LEED standard for Schools at no less than the Certified Level of LEED 
standard for Schools.  Prior to submitting a permit application under this 
exception, the applicant shall obtain an exemption based on insufficient 
funding from DDOE pursuant to Section 1301.1.11. 

 
2. Where a project for Educational Group E occupancy is located in only a 

portion of a building, then only that portion of the building that is the 
subject of the project shall comply with this Section 1301.1.2.4. 

 
1301.1.2.5 Terminology.  Where the term “gross floor space” is used in the 
Green Building Act, the term shall mean gross floor area.  

 
1301.1.3 LEED standards.  Applicants, in consultation with the U.S. Green Building 
Council (USGBC) listed in Chapter 35, shall utilize one or more of the following LEED 
standards listed in Chapter 35 as appropriate for the type of project or occupancy: 
 

1.  New Construction & Major Renovations 
 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016304



7 
 

2.  Commercial Interiors 
 
3.  Core & Shell 
 
4.  Healthcare 
 
5.  Retail: Commercial Interiors 
 
6.  Retail: New Construction & Major Renovations 
 
7.  Schools 

 
1301.1.3.1 LEED version.  An applicant for permits subject to Sections 
1301.1.1.2 through 1301.1.1.7 (excluding residential projects subject to 
1301.1.1.4) or Sections 1301.1.2.2 through 1301.1.2.43 shall register the project 
with the USGBC or shall meet the LEED requirements without USGBC 
registration and provide verification of compliance in accordance with 
alternatives 2 or 3 of Section 1301.1.4.1.  If the applicant chooses to meet the 
LEED requirements without USGBC registration, the earliest version of the 
appropriate LEED standard that shall be used is the version with USGBC open 
registration in effect one year prior to whichever of the following interactions of 
the applicant with the District of Columbia came first:  
 

1.  The approval of a land disposition agreement;  
 
2.  The submission of an application to the Board of Zoning Adjustment 

for a variance or special exception relief;  
 
3.  The submission of an application to the Zoning Commission for a 

planned unit development or other approval requiring Zoning 
Commission action; 

 
4.  The submission of an application to the Historic Preservation 

Review Board or Mayor’s Agent for the Historic Preservation 
Review Board; 

 
5.  The filing of a building permit application for the primary scope of 

work of the project, which shall not include applications for raze, 
sheeting and shoring, foundation or specialty, miscellaneous or 
supplemental permits; or 

 
6.  Other substantial land-use interactions with the District as 

determined by the code official. 
 

1301.1.3.1.1. Prior USGBC registration Where an applicant has 
registered a project with the USGBC using an earlier version of the LEED 
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standards listed in Section 1301.1.3 and Chapter 35, and the USGBC will 
continue the certification process under the earlier version, then the 
applicant may elect to have verification of the project based upon such 
earlier LEED version.  

 
1301.1.3.1.2 Verification of compliance without USGBC registration. 
Where an applicant elects to meet the LEED requirements without 
USGBC registration, the applicant shall use the LEED standards listed in 
Section 1301.1.3. 

 
Exception:  Where the applicant has engaged in at least one of the 
interactions with the District of Columbia listed below, then the 
applicant may elect to have verification of the project based upon an 
earlier LEED version, provided that the earliest version of the 
appropriate LEED standard that shall be used is the version in effect 
one year prior to whichever of the following interactions of the 
applicant with the District of Columbia came first:   
 
1.  The approval of a land disposition agreement;  
 
2.  The submission of an application to the Board of Zoning 

Adjustment for a variance or special exception relief;  
 
3.  The submission of an application to the Zoning Commission for 

a planned unit development or other approval requiring Zoning 
Commission action; 

 
4.  The submission of an application to the Historic Preservation 

Review Board or Mayor’s Agent for the Historic Preservation 
Review Board; 

 
5.  The filing of a building permit application for the primary scope 

of work of the project, but not applications for other types of 
permits, including, but not limited to, applications for raze 
permits; sheeting and shoring, foundation and other specialty 
permits; supplemental permits; or miscellaneous permits; or 

 
6.  Other substantial land-use interactions with the District as 

determined by the code official 
 

1301.1.3.2 Enterprise Green Communities version.  An applicant for permits 
subject to Section 1301.1.1.4 shall register the project with Enterprise Green 
Communities or with the entity that certifies compliance with an approved 
substantially equivalent standard; or, the applicant shall meet the applicable 
standard without registration of the project and provide verification of compliance 
in accordance with alternatives 2 or 3 of Section 1301.1.4.1. 
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1301.1.3.2.1 Prior registration.  Where an applicant has registered a 
project with the Enterprise Green Communities or with an entity that 
certifies compliance with an approved substantially equivalent standard, 
using an earlier version of the applicable standards listed in Chapter 35, 
then the applicant may elect to have verification of the project based upon 
such earlier version, provided that the certifying organization will continue 
the certification process under the earlier version.   

 
1301.1.3.2.2 Verification of compliance without registration.  Where an 
applicant elects to meet the Enterprise Green Communities standard (or an 
approved substantially equivalent standard) without registration, the 
applicant shall use the Enterprise Green Communities standard listed in 
Chapter 35 or, if applicable, the approved substantially equivalent 
standard. 

 
Exception:  Where the applicant has engaged in at least one of the 
interactions with the District of Columbia listed in Section 
1301.1.3.1.2, then the applicant may elect to have verification of the 
project based upon an earlier version of the appropriate standard, 
provided that the earliest version of the appropriate standard that shall 
be used is the version in effect one year prior to whichever of the 
interactions of the applicant with the District of Columbia listed in 
Section 1301.1.3.1.2 came first.   

 
1301.1.4 Verification.  Evidence that a project meets or exceeds the LEED standard 
required by Sections 1301.1.1.2 through 1301.1.1.7 or Sections 1301.1.2.2 through 
1301.1.2.43 or the Enterprise Green Communities Criteria (or approved substantially 
equivalent standard) required by Section 1301.1.1.4, shall be submitted to the code 
official within 24 calendar months after the project’s receipt of the first certificate of 
occupancy issued for occupiable space in a story above grade plane. 

 
1301.1.4.1 Evidence required.  For purposes of this section, verification of 
compliance shall be established by the following: 
 

1.  A certification by the USGBC that the project meets or exceeds the 
applicable LEED standard required by Sections 1301.1.1.2 through 
1301.1.1.7 or Sections 1301.1.2.2 through 1301.1.2.43, or if 
applicable a certification by Enterprise Green Communities (or 
entity that certifies an approved substantially equivalent standard) 
that the project meets or exceeds the applicable standard required by 
Section 1301.1.1.4; or 

 
2.  A determination by the code official that the project meets or 

exceeds the LEED standard required by Sections 1301.1.1.2 through 
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1301.1.1.7 or Sections 1301.1.2.2 through 1301.1.2.43, or if 
applicable the Enterprise Green Communities Criteria (or approved 
substantially equivalent standard) required by Section 1301.1.1.4; or 

 
3.  A certification by an approved agency or approved source that the 

project meets or exceeds the LEED standard required by Sections 
1301.1.1.2 through 1301.1.1.7 or Sections 1301.1.2.2 through 
1301.1.2.43, or if applicable the Enterprise Green Communities 
Criteria (or approved substantially equivalent standard) required by 
Section 1301.1.1.4. 

 
1301.1.4.2 Extension.  The code official, for good cause and upon written 
request, is authorized to extend the period for verification of compliance for up to 
three consecutive one year periods.  

 
1301.1.5 Financial security.  Before issuance of the first certificate of occupancy for 
occupiable space in a story above grade plane of a privately-owned project subject to the 
provisions of Sections 1301.1.2.2 through 1301.1.2.43, the applicant shall provide to the 
code official evidence of financial security to cover the amount of fine that would be 
imposed under the Green Building Act for non-compliance with the provisions of 
Sections 1301.1.2.2 through 1301.1.2.43. 

 
1301.1.5.1 Amount of financial security.  The amount of the potential fine on a 
project, and thus the amount of financial security, shall be as follows: 
 

1.  $7.50 per square foot of gross floor area of construction if the 
project is less than 100,000 square feet (9290 m2) of gross floor area 
of the project. 

 
2.  $10.00 per square foot of gross floor area of construction if the 

project is equal to or greater than 100,000 square feet (9290 m2) of 
gross floor area of the project. 

 
The amount of a fine for non-compliance under this sub-section, and thus the 
amount of security, shall not exceed $3,000,000.  When applying the provisions 
of this Section 1301.1.5 to interior construction of a mixed use space in a 
residential Residential Group R project covered by Section 1301.1.2.3, the gross 
floor area of the project shall be deemed to mean the contiguous gross floor area, 
exclusive of common space, of the non-residential occupancies.  The amount of 
this fine shall be subject to modification based upon the form of security for 
performance as provided for in Sections 1301.1.5.2.1 through 1301.1.5.2.3. 

 
1301.1.5.2 Security for performance/form of delivery.  The financial security 
requirement shall be met through one of the following four methods. 

 
1301.1.5.2.1 Cash.  If this option is elected, cash shall be deposited in an 
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escrow account in a financial institution in the District in the names of the 
applicant and the District.  A copy of a binding escrow agreement of the 
financial institution shall be submitted to the code official in a form 
satisfactory to the Office of the Attorney General, which provides that the 
funds can be released upon direction of the District where remitted 
pursuant to Section 1301.1.6.  If cash is used as the financial security, the 
amount of the financial security posted shall be discounted by 20 percent. 
 
1301.1.5.2.2 Irrevocable letter of credit.  If this option is elected, an 
irrevocable letter of credit benefitting the District shall be submitted to the 
code official in a form satisfactory to the Office of the Attorney General 
from a financial institution authorized to do business in the District.  The 
irrevocable letter of credit, issued by the financial institution, shall comply 
with applicable regulatory requirements.  If an irrevocable letter of credit 
is used as the financial security, the amount of the financial security 
posted shall be discounted by 20 percent. 
 
1301.1.5.2.3 Bond.  If this option is elected, a bond benefitting the 
District, which complies with applicable regulatory requirements, shall be 
submitted to the code official in a form satisfactory to the Office of the 
Attorney General.  If a bond is used as the financial security, the amount 
of the financial security posted shall be discounted by 20 percent. 

 
1301.1.5.2.4 Binding pledge.  If this option is elected, a binding pledge 
shall be submitted to the code official in a form approved by the Office of 
the Attorney General.  The binding pledge shall be recorded as a covenant 
in the land records of the District against legal title to the land in which the 
project is located and shall bind the owner and any successors in title to 
pay any fines levied under Section 1301.1.6.1. 

 
1301.1.6 Enforcement.  Where a project fails to provide pursuant to Section 1301.1.4 
satisfactory verification of the project’s compliance with the requirements of Sections 
1301.1.2.2 through 1301.1.2.43 within the prescribed time frame and any extensions 
thereof granted by the code official pursuant to Section 1301.1.4.2, the code official is 
authorized to draw down on the financial security submitted as cash, irrevocable letter of 
credit or bond, pursuant to the terms by submission by the District of the original security 
documentation, provided that where a binding pledge has been provided, the code official 
is authorized to enforce such pledge agreement pursuant to its terms.  The amounts thus 
drawn down from the financial security shall be deposited in the Green Building Fund set 
up under the Green Building Act. 

 
1301.1.6.1 Financial security drawdowns.  If a project fails to provide 
satisfactory verification of compliance, the drawdowns of the financial security in 
the form of cash, irrevocable letter of credit, or bond shall be as follows: 
 

1.   Failure to provide proof of compliance within 24 calendar months 
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after the project’s receipt of the first certificate of occupancy for 
occupiable space in a story above grade plane: 100 percent 
drawdown; or 

 
2.   Miss up to three LEED points in the applicable LEED standard: 50 

percent drawdown; or 
 
3.   Miss more than three LEED points in the applicable LEED 

standard: 100 percent drawdown. 
 

1301.1.6.2 Binding pledge fines.  If a project fails to provide satisfactory 
verification of compliance within 24 calendar months after the project’s receipt of 
the first certificate of occupancy for occupiable space in a story above grade 
plane and a binding pledge is used as the form of financial security, one or more 
fines shall be due and payable per the amounts set out in 1301.1.5.1 as may be 
modified pursuant to Section 1301.1.6.1. 

 
1301.1.7 Release of financial security.  If, within 24 calendar months following the 
issuance of the first certificate of occupancy for occupiable space in a story above grade 
plane, the project fulfills the requirements of Section 1301.1.4, the financial security shall 
be released by the District of Columbia and, as applicable, returned. 

 
1301.1.8 Remediation.  If within 24 months after receipt of the first certificate of 
occupancy for occupiable space in a story above grade plane, or within the extension 
periods granted to the project per Section 1301.1.4.2, the project does not meet the 
requirements of Section 1301.1.4, the project owner shall, at its own cost, design and 
renovate the project to meet or exceed the current edition of the LEED standard for 
Existing Buildings: Operations & Maintenance at the Certified Level.  The project owner 
shall submit sufficient data to the code official to verify compliance with this section. The 
project owner shall provide to the code official certification, by the owner’s registered 
design professional or an approved agency or an approved source that the project 
complies with this section. 

 
1301.1.9 Additional fine.  If within 48 calendar months after receipt of the first 
certificate of occupancy for occupiable space in a story above grade plane, a project, 
subject to Section 1301.1.23 fails to provide satisfactory verification in accordance with 
the provisions of Section 1301.1.4 or Section 1301.1.8, the project owner shall pay a 
monthly fine of $0.02 per square foot of gross floor area of the project to the District of 
Columbia. The fine shall be a civil penalty, due and payable annually.  The fine shall be 
in addition to any fines issued under Section 1301.1.6 and shall not be subject to the 
$3,000,000 limit under Section 1301.1.5.1. 

 
1301.1.10 Appeals.  Determinations made by the code official under Sections 1301.1.1 
through 1301.1.9 may be appealed pursuant to Section 112 of the Building Code. 

 
1301.1.11 Exemptions.  A request for an exemption from application of the Green 
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Building Act, or the implementing regulations set forth in Section 1301, to any project 
may be made to DDOE pursuant to the provisions of Chapter 35 (Green Building 
Requirements) of DCMR Title 20 (Environment), and D.C. Official Code § 6-1451.10 
(2012 Repl.). 
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DEPARTMENT OF HEALTH 
 

NOTICE OF EMERGENCY RULEMAKING 
 
The Acting Director of the Department of Health, pursuant to the authority set forth in § 201(a) 
of the District of Columbia Uniform Controlled Substances Act of 1981, effective August 5, 
1981 (D.C. Law 4-29; D.C. Official Code § 48-902.01(a) (2012 Repl.) and Mayor's Order 98-49, 
dated April 15, 1998, hereby gives notice of the adoption, on an emergency basis, of the 
following amendments to Section 1201.1 of Chapter 12 (Controlled Substances Act Rules) of 
Subtitle B (Public Health & Medicine), Title 22 (Health), of the District of Columbia Municipal 
Regulations (DCMR).   
 
The emergency rules would amend the list of Schedule I drugs to include cannabimimetic agents.  
Emergency rulemakings are necessary for the immediate preservation of the public peace, health, 
safety, welfare, or morals, pursuant to 1 DCMR § 311.4(e).  Emergency action is necessary 
because the cannabimimetic drugs have no legitimate medical use, are readily available, and 
pose an immediate risk to public health and safety because of their harmful effects when abused.  
Those effects of abuse include vomiting, anxiety, agitation, irritability, seizures, hallucinations, 
tachycardia, elevated blood pressure, and loss of consciousness.   
 
The emergency rulemaking was adopted on November 4, 2013, and will remain in effect for one 
hundred twenty (120) days or until March 4, 2014, unless superseded by publication of another 
rulemaking notice in the D.C. Register.   

Section 1201.1 of Subtitle B (Public Health & Medicine), Title 22 (Health), of the DCMR is 
amended by adding a new paragraph (f) to read as follows: 

(f) Cannabimimetic agents:  Unless specifically exempted or unless listed in 
another schedule, any material, compound, mixture, or preparation that 
contains any quantity of any of the following substances or its salts, 
isomers, salts of isomers, analogs or derivatives, whenever the existence 
of such salts, isomers, salts of isomers, analogs or derivatives is possible 
within the specific chemical designation: 

(1)  1-pentyl-1 H -indol-3-yl)(2,2,3,3-tetramethylcyclopropyl) methanone 
(other names: UR-144, 1-pentyl-3-(2,2,3,3-tetramethylcyclopropoyl) 
indole); 

(2) [1-(5-fluoro-pentyl)-1 H -indol-3-yl](2,2,3,3-tetramethylcyclopropyl) 
methanone (other names: 5-fluoro-UR-144, 5-F-UR-144, XLR11, 1-
(5-fluoro-pentyl)-3-(2,2,3,3-tetramethylcyclopropoyl) indole); and  

(3) N -(1-adamantyl)-1-pentyl-1 H -indazole-3-carboxamide (other 
names: APINACA, AKB48). 
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DEPARTMENT OF BEHAVIORAL HEALTH 
 

NOTICE OF SECOND EMERGENCY AND PROPOSED RULEMAKING 
  
The Acting Director of the Department of Behavioral Health (“the Department”), successor to 
the Deparment of Mental Health effective October 1, 2013, pursuant to the authority set forth in 
Sections 5113, 5115, 5117, and 5118 of the the Fiscal Year 2014 Budget Support Emergency Act 
of 2013 (“BSEA”), the “Department of Behavioral Health Establishment Emergency Act of 
2013”, signed July 30, 2013 (D.C. Act 20-130; 60 DCR 11384), the Fiscal Year 2014 Budget 
Support Act of 2013 (“BSA”), signed August 28, 2013 (D.C. Act 20-157; 60 DCR 12472), and 
any substantially identical emergency, temporary, or permanent versions of the BSEA, hereby 
gives notice of the adoption, on an emergency basis, of a new Chapter 53 entitled “Treatment 
Planning Services Provided to Department of Mental Health Consumers in Institutional Settings 
- Description and Reimbursement”, of Subtitle A (Mental Health) of Title 22 (Health) of the 
District of Columbia Municipal Regulations (DCMR).   
 
The Department certifies mental health providers to provide mental health rehabilitation services 
(MHRS) to Department consumers in the community.  Occasionally, some consumers are 
hospitalized or placed in some other type of institutional setting.  The public mental health 
providers need to work with the consumers and the institution treatment team to assist in the 
consumer’s transition to and continuity of care while in the institutional setting, and later in the 
development of a mental health service plan; that is, a plan to address discharge, treatment, and 
other services for the consumer after discharge to the community, and for the consumer to 
develop skills to transition to the community.  These necessary services, when provided while 
the consumer is in an institutional setting, cannot be billed as a Medicaid service, which has 
caused consumers to go without this necessary service due to the providers having concerns 
about payments. Therefore, the proposed rules establish the non-Medicaid reimbursement 
requirements and rates for those providers who provide treatment planning services to 
Department consumers hospitalized or in certain other institutional settings at the time of 
receiving the service.   
 
Pursuant to 1 DCMR § 311.4(e), emergency rulemakings are undertaken only for the immediate 
preservation of the public peace, health, safety, welfare, or morals. Issuance of these rules on an 
emergency basis is necessary to ensure the provision of these critical services to consumers who 
are in an institutional setting.  Without the establishment of these codes and reimbursement rates, 
providers may be unable to provide the necessary coordination and treatment planning with the 
consumer and institutional staff to ensure continuity of care while the consumer is in the 
institutional setting, and for the consumer’s successful transition back into the community. Thus, 
emergency action is necessary for the immediate preservation of the health, welfare, and safety 
of adults and children, youth, and their families with mental illness in need of mental health 
services. 
 
The original emergency and proposed rulemaking was adopted by the Director of the 
Department of Mental Health and became effective on on June 19, 2013, and was published in 
the D.C. Register on July 5, 2013 at 60 DCR 9910.  The Department received one comment 
requesting clarification on whether or not the MHS-CPTI service applied to all consumers, 
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including those in Assertive Community Treatment (ACT).  As a result, language was added to 
clarify that the MHS-CPTI service is for all consumers, including those receiving ACT or 
Community-Based Intervention (CBI) services.  The rules were also changed to reflect the new 
name of the agency, the Department of Behavioral Health.  The second emergency rulemaking 
was adopted on October 11, 2013 and will remain in effect for one hundred twenty (120) days or 
until February 7, 2013, unless superseded by publication of another rulemaking notice in the 
D.C. Register, whichever comes first.  
 
The Director also gives notice of intent to take final rulemaking action to adopt the proposed 
rules in not less than thirty (30) days after the date of publication of this second notice in the 
D.C. Register. 
 
Title 22-A (Mental Health) of the District of Columbia Municipal Regulations is amended 
by adding a new Chapter 53 to read as follows: 
 
CHAPTER 53  TREATMENT PLANNING SERVICES PROVIDED TO DEPARTMENT 
OF BEHAVIORAL HEALTH CONSUMERS IN INSTITUTIONAL SETTINGS -  
DESCRIPTION AND REIMBURSEMENT 
 
5300  PURPOSE  
 
5300.1 This chapter establishes the reimbursement rates for the treatment planning and 

supportive treatment services provided by certified Mental Health Rehabilitation 
Services (MHRS) providers to Department of Behavioral Health (Department) 
consumers while the consumer is in an institutional setting.  Establishment of 
these reimbursement rates will allow the Department to reimburse providers using 
non-Medicaid local funds for continuity of care services, discharge treatment 
planning and transitional services while the consumer is in an institutional setting.   

 
5300.2 Institutional settings in which these services shall be provided and may be 

reimbursed pursuant to this rule include: an Institute for Mental Disease (IMD); a 
hospital; a nursing facility (nursing home or skilled nursing facility); a 
rehabilitation center; a Psychiatric Residential Treatment Facility (PRTF); a 
Residential Treatment Center (RTC); or a correctional facility for defendants or 
juveniles.   

 
5300.3 Nothing in this chapter grants to an MHRS provider the right to reimbursement 

for costs of providing services to a consumer in an institutional setting.  Eligibility 
for reimbursement for these services provided by an MHRS provider to a 
consumer in one of the institutional settings listed in Subsection 5300.2 is 
determined solely by the Human Care Agreement (HCA) contract between the 
Department and the MHRS provider and is subject to the availability of 
appropriated funds.   Claims for reimbursement pursuant to this chapter must be 
submitted in accordance with the Department billing policy.   
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5301 DESCRIPTION OF REIMBURSABLE SERVICES 
 
5301.1 Reimbursable “Mental Health Service – Continuity of Care Treatment Planning, 

Institution” services (MHS-CTPI) are services to assist consumers in institutional 
settings.  MHS-CTPI is to be used for any mental health service not for discharge 
treatment planning or Rehab/Day purposes provided by an MHRS provider to any 
consumer, including those enrolled in Assertive Community Treatment (ACT) or 
Community-Based Intervention (CBI) services,  in an institutional setting.   

 
5301.2 In order to be eligible for reimbursement, MHS-CTPI shall only be  provided by 

an MHRS provider through a mental health professional or credentialed worker to 
a Department consumer who is in an institutional setting listed in Subsection 
5300.2.     

 
5301.3 Mental Health Service – Discharge Treatment Planning, Institution (MHS - DTPI) 

is a service to develop a mental health service plan for treating a consumer after 
discharge from an institutional setting.  It includes modifying goals, assessing 
progress, planning transitions, and addressing other needs, as appropriate.   

 
5301.4 In order to be eligible for reimbursement, MHS-DTPI shall only be  provided by 

an MHRS provider through a mental health professional or credentialed worker to 
a Department consumer who is in an institutional setting who is not enrolled in 
Assertive Community Treatment (ACT) or Community-Based Intervention (CBI).     

 
5301.5 In order to be eligible for reimbursement, MHS-DTPI (ACT) shall be  provided 

only by a member of an MHRS Assertive Community Treatment (ACT) team to a 
consumer who is enrolled in ACT services and preparing for discharge from the 
institution setting.  

 
5301.6 In order to be eligible for reimbursement, MHS-DTPI (CBI) shall be  provided 

only by a member of an MHRS Community-Based Intervention (CBI) Team, all 
levels, to a child or youth who is enrolled in CBI and preparing for discharge from 
the institutional setting.   

 
5301.7 Community Psychiatric Supportive Treatment Program – Rehab/Day Services 

(CPS-Rehab/Day) is a day treatment program provided in the community 
designed to acclimate the consumer to community living.   

 
5301.8 In order to be eligible for reimbursement, CPS-Rehab/Day Services shall only be  

provided by a certified MHRS Rehabilitation/Day Services provider.   
 
5301.9 All services must be provided in accordance with Department policies regarding 

care to consumers to be eligible for reimbursement.   
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5302 REIMBURSEMENT RATE  
 
5302.1 The rates for reimbursement are as set forth below:   
  

CODE 
SERVICE RATE 

UNIT UNITS 
AUTHORIZED 

H0032HK Mental 
Health 
Service – 
Continuity of 
Care 
Treatment 
Planning, 
Institution 
for all 
MHRS 
consumers 
(MHS-CTPI) 

$19.19 15 
minutes 

Up to 24 units within 
180 days without prior 
authorization for 
continuity of care 
services 

H0032 Mental 
Health 
Service – 
Discharge 
Treatment 
Planning, 
Institution 
for all 
consumers 
except those 
in ACT or 
CBI (MHS-
DTPI) 

$19.19 15 
minutes 

Based on medical 
necessity at time of 
authorization, for 
discharge planning.  

H0046HT Mental 
Health 
Service – 
Discharge 
Treatment 
Planning, 
Institution -
ACT 
consumers 
(MHS-
DTPI(ACT)) 

$31.57 

 

15 
minutes 

Based on medical 
necessity at time of 
authorization for 
discharge planning.   
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CODE 
SERVICE RATE 

UNIT UNITS 
AUTHORIZED 

H0046HTHA Mental 
Health 
Service – 
Discharge 
Treatment 
Planning, 
Institution – 
CBI 
consumers 
(MHS-DTPI 
(CBI)) 

$31.35 15 
minutes 

Based on medical 
necessity at time of 
authorization for 
discharge planning.  

H0037 Community 
Psychiatric 
Supportive 
Treatment 
Program – 
Rehab/Day 
Services 
(CPS – 
Rehab/Day) 

$144.77 Per 
day, at 
least 3 
hours 

Based on medical 
necessity at time of 
authorization; only 
within sixty (60) days 
of discharge unless 
pursuant to court order. 

  
 
5303   ELIGIBILITY  

 
5303.1 Only a certified MHRS provider with an HCA that has provided one of these 

identified services to a Department consumer may be reimbursed for services 
billed to the Department under this chapter.    

 
5303.2 Reimbursement for MHS-CTPI requires prior authorization from the Department 

after 24 units billed within 180 days.        
 
5303.3 Reimbursement for MHS-DTPI, MHS-DTPI (ACT), MHS-DTPI (CBI) and CPS-

Rehab/Day requires prior authorization from the Department.   
 
5304 SUBMISSION OF CLAIM 
 
5304.1 In order for claims to be eligible for reimbursement, the MHRS provider shall: 
 

(a) Submit claims through the Department’s electronic billing system 
pursuant to this chapter, the Department billing policy, and the terms of 
the HCA between the Department and the MHRS provider; and  

 
(b) Complete appropriate documentation to support all claims under its HCA 

with the Department and shall retain such documentation for a minimum 
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of six (6) years or longer if necessary to ensure the completion of any 
audit.    

 
5304.2 The Department will reimburse an MHRS provider for a claim that is determined 

by the Department to be eligible for reimbursement pursuant to the terms of this 
chapter, applicable Department policies, and the HCA between the Department 
and the MHRS provider, subject to the availability of appropriated funds.  

 
5305 AUDITS 
 
5305.1 An MHRS provider shall, upon the request of the Department, cooperate in any 

audit or investigation concerning claims for the provision of these services.  
Failure to cooperate or to provide the necessary information and documentation 
shall result in recoupment of the reimbursement and may result in other actions 
available to the Department pursuant to applicable policies and the HCA.   

 
5399 DEFINITIONS 
 
5399.1 When used in this chapter, the following terms shall have the meaning ascribed: 

 
Assertive Community Treatment or “ACT” - Intensive, integrated 

rehabilitative, crisis, treatment, and mental health rehabilitative 
community support provided by an interdisciplinary team to adults with 
serious and persistent mental illness by an interdisciplinary team. ACT is 
provided with dedicated staff time and specific staff to consumer ratios. 
Service coverage by the ACT team is required twenty-four (24) hours per 
day, seven (7) days per week. ACT is a specialty service. 

 
Consumer - Adult, child, or youth who seeks or receives mental health services 

or mental health supports funded or regulated by the Department. 
 

Community-Based Intervention or “CBI” - Time-limited, intensive mental 
health services delivered to children and youth ages six (6) through 
twenty-one (21) and intended to prevent the utilization of an out-of-home 
therapeutic resource or a detention of the consumer. CBI is primarily 
focused on the development of consumer skills to promote behavior 
change in the child or youth's natural environment and empower the child 
or youth to cope with his or her emotional disturbance. 

 
Continuity of Care services – Coordination of services towards the stability of 

consumer-provider relationships over time.  .  
 
Correctional facility - A prison, jail, reformatory, work farm, detention center, or 

any similar facility maintained by either federal, state or local authorities 
for the purpose of confinement or rehabilitation of adult or juvenile 
criminal offenders or suspected offenders.  
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Hospital - A facility equipped and qualified to provide inpatient care and 

treatment for a person with a physical or mental illness by, or under, the 
supervision of physicians to patients admitted for a variety of medical 
conditions. 

 
Institute for Mental Disease or “IMD” - A hospital, nursing facility, or other 

institution with more than 16 beds which is primarily engaged in 
providing diagnosis, treatment or care of persons with mental illnesses, 
including medical attention, nursing care and related services. 

 
Mental Health Rehabilitation Services or “MHRS” - Mental health 

rehabilitative or palliative services provided by a Department-certified 
community mental health provider to consumers in accordance with the 
District of Columbia State Medicaid Plan, the provider’s Human Care 
Agreement with the Department,  and Chapter 34 of this title.  

 
MHRS provider - An organization certified by the Department to provide 

MHRS. MHRS provider includes CSAs, sub-providers, and specialty 
providers. 

 
Nursing facility - A facility that primarily provides to residents skilled nursing 

care and related services for the rehabilitation of injured, disabled or sick 
persons, or on a regular basis, health-related care services above the level 
of custodial care to other than individuals with developmental disabilities.  

 
Psychiatric Residential Treatment Facility or “PRTF” - A psychiatric facility 

that (1) is not a hospital and (2) is accredited by the Joint Commission on 
Accreditation of Healthcare Organizations, the Commission on 
Accreditation of Rehabilitation Facilities, the Council on Accreditation of 
Services for Families and Children, or by any other accrediting 
organization with comparable standards that is recognized  by the state in 
which it is located and (3) provides inpatient psychiatric services for 
individuals under the age of twenty-two (22) and meets the requirements 
set forth in §§ 441.151 through 441.182 of Title 42 of the Code of Federal 
Regulations, and is enrolled by the District of Columbia Department of 
Health Care Finance (DHCF)  to participate in the Medicaid program. 

 
Rehabilitation facility – An inpatient facility that provides comprehensive 

rehabilitation services under the supervision of a physician to inpatients 
with physical disabilities.  Services include physical therapy, occupational 
therapy, speech pathology, social or psychological services, and orthotics 
or prosthetics services.  

Residential Treatment Center or “RTC” - A facility which houses youth with 
significant psychiatric or substance abuse problems who have proven to be 
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too ill or have such significant behavioral challenges that they cannot  be 
housed in foster care, day treatment programs, and other nonsecure 
environments but who do not yet merit commitment to a psychiatric 
hospital or secure correctional facility.  

All persons desiring to comment on the subject matter of this proposed rulemaking should file 
comments in writing not later than thirty (30) days after the date of publication of this notice in 
the D.C. Register.  Comments should be filed with the Rena Justice, Assiostant Attorney 
General, Office of the General Counsel, Department of Behavioral Health, at 64 New York Ave., 
NE, 3nd Floor, Washington, D.C. 20002, or e-mailed to Rena.Justice@dc.gov.  Copies of the 
proposed rules may be obtained from dmh.dc.gov or from the Department of Behavioral Health 
at the address above. 
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DEPARTMENT OF HEALTH CARE FINANCE 
 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 
 
The Director of the Department of Health Care Finance (DHCF), pursuant to the authority set 
forth in an Act to enable the District of Columbia to receive federal financial assistance under 
Title XIX of the Social Security Act for a medical assistance program, and for other purposes, 
approved December 27, 1967 (81 Stat. 774; D.C. Official Code § 1-307.02 (2012 Repl. & 2013 
Supp.)) and Section 6(6) of the Department of Health Care Finance Establishment Act of 2007, 
effective February 27, 2008 (D.C. Law 17-109; D.C. Official Code § 7-771.05(6) (2012 Repl.)), 
hereby gives notice of repeal of Section 937, entitled “Behavioral Support Services”, and 
adoption, on an emergency basis, of a new Section 1919, entitled “Behavioral Support Services” 
of Chapter 19 (Medicaid Program) of Title 29 (Public Welfare) of the District of Columbia 
Municipal Regulations (DCMR).   
 
These emergency and proposed rules establish standards governing reimbursement of behavioral 
support services provided to participants in the Home and Community-Based Waiver for 
Individuals with Intellectual and Developmental Disabilities (ID/DD Waiver) and conditions of 
participation for providers. The ID/DD Waiver was approved by the Council of the District of 
Columbia and renewed by the U.S. Department of Health and Human Services, Centers for 
Medicaid and Medicare Services for a five-year period beginning November 20, 2012. These 
rules amend the previously published rules by: (1) deleting Section 937 and codifying the rules 
in Section 1919; (2) specifying the eligibility criteria for the utilization of  one-to-one behavioral 
support services; (3) establishing guidelines for the submission of annual diagnostic updates to 
amend the DAR and accompanying behavioral referral worksheet; (4) establishing record 
maintenance and reporting guidelines; and (5) amending the annual service utilization limits for 
activities related to behavioral support services.   
 
Pursuant to 1 DCMR § 311.4(e), emergency rulemakings are undertaken only for the immediate 
preservation of the public peace, health, safety, welfare, or morals. Emergency action is 
necessary for the immediate preservation of the health, safety, and welfare of ID/DD Waiver 
participants who are in need of behavioral support services.  Based upon current reporting and 
record maintenance requirements, there are insufficient safeguards in place to ensure that 
providers are adhering to adequate service delivery management practices.  By taking emergency 
action, this rule will clarify the duties and responsibilities of behavioral support providers and 
enable the District to enhance quality by monitoring the services being delivered to beneficiaries. 
 
The emergency rulemaking was adopted on November 5, 2013 and became effective on that date. 
The emergency rules shall remain in effect for one hundred and twenty (120) days or until March 
4, 2013, unless superseded by publication of a Notice of Final Rulemaking in the D.C. Register.  
 
The Director also gives notice of the intent to take final rulemaking action to adopt this proposed 
rule not less than thirty (30) days from the date of publication of this notice in the D.C. Register.  
 
Section 937 (Behavioral Support Services) of Chapter 9 (Medicaid Program) of Title 29 
(Public Welfare) of the DCMR is repealed. 
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A new Section 1919 (Behavioral Support Services) is added to Chapter 19 (Home and 
Community Based Services for Individuals with Intellectual and Developmental Disabilities) 
of Title 29 (Public Welfare) of the DCMR to read as follows:   
 
1919 BEHAVIORAL SUPPORT SERVICES 
 
1919.1  The purpose of this section is to establish standards governing Medicaid 

eligibility for behavioral support services for persons enrolled in the Home and 
Community-Based Services Waiver for Individuals with Intellectual and 
Developmental Disabilities (Waiver), and to establish conditions of participation 
for providers of behavioral support services.   
 

1919.2 Behavioral support services are designed to assist persons who exhibit behavior 
that is extremely challenging and frequently complicated by medical or mental 
health factors.  
 

1919.3 To qualify for Medicaid reimbursable behavioral support services, the person 
shall have specific behavioral support needs that jeopardize their health, safety, 
and wellbeing and/or interfere with their ability to gain independence and acquire 
community living skills. 

 
1919.4  Medicaid reimbursable behavioral support services shall:  
 

(a) Be recommended by the person’s support team; 
 
(b) Be identified in the person’s ISP and Plan of Care;   

 
(c) Be prior authorized by DDS before the commencement of services; and 

 
(d) Be recommended by a physician or Advanced Practice Registered Nurse 

(APRN) if the services are one-to-one behavioral supports related to a 
medical condition.  

 
1919.5  To qualify for Medicaid reimbursable one-to-one behavioral supports, a person 

shall meet one (1) of the following characteristics: 
 

(a) Exhibit elopement resulting in risk to self or others;  
 

(b) Exhibit behavior that is life threatening to self and others; 
 

(c) Exhibit destructive behavior causing serious property damage;  
 

(d) Exhibit sexually predatory behavior; or 
 

(e) Have a medical condition that requires one-to-one services.     
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1919.6 In order to be eligible for Medicaid reimbursement, a physician or APRN shall 

issue an order for one-to-one behavioral supports associated with a medical 
condition which shall include all of the following information: 

 
(a)  A specific time period or duration for the delivery of services; 

  
(b) A description of the behavioral problems that result from the medical 

condition that causes the person to be at risk;  
 

(c) The responsibilities of each staff person delivering supports; and 
 

(d)  A justification for the need for one-to-one behavioral supports. 
  
1919.7  Medicaid reimbursable behavioral support services shall consist of the following 

activities: 
 

(a) Development of a Diagnostic Assessment Report (DAR) in accordance 
with the requirements described under Section 1919.16;  
 

(b) Development of a Behavior Support Plan (BSP) in accordance with the 
requirements described under Sections 1919.17 through 1919.19; 

 
(c) Implementation of positive behavioral support strategies and principles 

based on the DAR and BSP; 
 

(d) Training of the person, their family, and support team to implement the 
BSP;  

 
(e) Evaluation of  the effectiveness of the BSP by monitoring the plan at least 

monthly, developing a system for collecting BSP-related data, and 
revising the BSP; 

  
(f) Counseling and consultation services for the person and their support 

team; and 
 

(g)  Participating in the person’s quarterly medication review.  

1919.8 Within ninety (90) days of service authorization, a provider of Medicaid 
reimbursable behavioral supports services shall:  
 
(a) Administer the diagnostic assessment; 
 
(b) Complete the DAR based on the results of the diagnostic assessment and 

the accompanying behavioral support referral worksheet (“worksheet”); 
and 
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(c) Complete the BSP when recommended by the DAR.  
 

1919.9 The DAR shall be effective for three (3) years except as indicated in Section 
1919.10, or for persons receiving one-to-one behavioral supports, which shall be 
updated annually. The behavioral supports provider shall submit a diagnostic 
update to amend the DAR and accompanying worksheet to the Department on 
Disability Services (DDS), Service Coordinator.    

1919.10 When a person experiences changes in psychological or clinical functioning, the 
behavioral supports provider shall submit a diagnostic update to amend the DAR 
and accompanying worksheet to the DDS Service Coordinator at any time during 
the three (3) year period, upon the recommendation of the support team.    

1919.11 The worksheet accompanying the DAR shall include the number of hours 
requested for professional and paraprofessional staff services to address   
recommendations in the DAR. 

 
1919.12 The diagnostic update shall include a written clinical justification supporting the    

reauthorization of services.   
 
1919.13 The diagnostic update shall be reviewed by the person and their support team in 

consultation with behavioral supports staff.  
 
1919.14 The BSP shall be effective for one (1) calendar year which shall correspond with 

the person’s ISP year, unless revised or updated in accordance with the 
recommendations of the DAR and accompanying worksheet. 

 
1919.15 To be eligible for Medicaid reimbursement, the diagnostic assessment shall 

include the following activities:  
 
(a) Direct assessment techniques such as observation of the person in the 

setting in which target behaviors are exhibited, and documentation of the 
frequency, duration, and intensity of challenging behaviors; 
 

(b) Indirect assessment techniques such as interviews with the person’s family 
members and support team, written record reviews, and questionnaires; 
and 

 
(c)  A written evaluation of the correlation between the person’s 

environmental, psychological, and medical influences and the occurrence 
of behavioral problems. 

 
1919.16 To be eligible for Medicaid reimbursement, the DAR shall include the following: 
 

(a) The names of individuals to contact in the event of a crisis; 
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(b) A summary of the person’s cognitive and adaptive functioning status; 
 

(c) A  full description of the person’s behavior including background, and 
environmental contributors;   

 
(d) The counseling and problem-solving strategies used to address behavioral 

problems and their effectiveness; 
 

(e) A list of less restrictive interventions utilized, the results, and an 
explanation of why the interventions were unsuccessful; 

 
(f)  A list of proposed goals for achieving changes in target behaviors; and 

 
(g) The recommendations to initiate, continue, or discontinue behavioral 

support services.  
 
1919.17 In order to be eligible for Medicaid reimbursement, the BSP shall be developed 

utilizing the following activities: 
 
(a) Interviews with the person and their support team; 

 
(b) Observations of the person at his/her residence and in the community; and 

 
(c) Review of the person’s medical and psychiatric history including 

laboratory and other diagnostic studies, and behavioral data. 
 
1919.18 In order to be eligible for Medicaid reimbursement, the behavioral supports staff 

that develops the BSP shall be responsible for: 

(a) The coordination of the delivery of behavioral support services in the 
person’s residential and day activity settings; and 

 
(b) Obtaining the person’s written informed consent and the approval of the 

person’s substitute decision-maker, the support team, the provider’s 
human rights committee, and DDS, when restrictive procedures are 
utilized.    

 
1919.19 In order to be eligible for Medicaid reimbursement, the BSP shall include the 

following: 
 

(a) A clear description of the targeted behavior(s) that is consistent with the 
person’s diagnosis; 
 

(b) The data reflecting the frequency of target behaviors; 
  

(c) A functional behavioral analysis of each target behavior; 
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(d) A description of techniques for gathering information and collecting data; 
 

(e) The proactive strategies utilized to foster the person’s positive behavioral 
support; 

 
(f) The measurable behavioral goals to assess the effectiveness of the BSP;  

 
(g) If restrictive techniques and procedures are included, the rationale for 

utilizing the procedures and the development of a fade-out plan; and 
 

(h) Training requirements for staff and other caregivers to implement the BSP. 
 
1919.20 Each provider of behavioral support services shall comply with Sections 1904 

(Provider Qualifications) and 1905 (Provider Enrollment) of Chapter 19 of Title 
29 of the DCMR and consist of one (1) of the following provider types: 
 
(a) A professional service provider in private practice as an independent 

clinician, as described in Section 1904 (Provider Qualifications) of 
Chapter 19 of Title 29 DCMR; 

 
(b) A Mental Health Rehabilitation Services agency (MHRS) certified in 

accordance with the requirements of Chapter A-34 of Title 22 of the 
DCMR; 

 
(c) A home health agency as described in Section 1904 (Provider 

Qualifications), of Chapter 19 of Title 29 DCMR; or 
 

(d) A HCBS Provider, as described under Section 1904 (Provider 
Qualifications), of Chapter 19 of Title 29 DCMR. 

 
1919.21 In order to be eligible for Medicaid reimbursement, each MHRS shall agency 

serve as a clinical home by providing a single point of access and accountability 
for the provision of behavioral support services and access to other needed 
services.  

 
1919.22 Individuals authorized to provide professional behavioral support services without 

supervision shall consist of the following professionals: 

(a) Psychiatrist; 
  

(b) Psychologist; 
 

(c) APRN or Nurse-Practitioner (NP) ; and 
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(d) Licensed Independent Clinical Social Worker (LICSW). 

 
1919.23 Individuals authorized to provide paraprofessional behavioral support services 

under the supervision of qualified professionals described under Section 1919.22 
shall consist of the following behavior management specialists: 

 
(a) Licensed Professional Counselor; 

 
(b) Licensed Social Worker (LISW); 

 
(c) Licensed Graduate Social Worker (LGSW);  

 
(d) Board Certified Behavior Analyst;  

 
(e) Board Certified Assistant Behavior Analyst; and 

  
(f) Registered Nurse.  

 
1919.24 In order to receive Medicaid reimbursement, the minimum qualifications to draft 

a BSP shall be master’s level degree psychologist working under the supervision 
of a psychologist or a LICSW.  
 

1919.25 In order to receive Medicaid reimbursement, the minimum qualifications for 
providing consultation are a master’s level psychologist, APRN, LICSW, LGSW 
or licensed professional counselor, with at least one (1) year of experience in 
serving people with developmental disabilities. Knowledge and experience in 
behavioral analysis shall be preferred. 

 
1919.26 In order to receive Medicaid reimbursement, a LGSW may provide counseling 

under the supervision of an LICSW or a LISW in accordance with the 
requirements set forth in Section 3413 of Chapter 34 of Title 22 of the DCMR.  

 
1919.27 In order to receive Medicaid reimbursement, each DSP providing behavioral 

support services and/or one-to-one behavioral supports shall meet the following 
requirements: 

 
(a) Comply with Section 1906 (Requirements for Persons Providing Direct 

Services) of Chapter 19 of Title 29 DCMR; 
 

(b) Possess specialized training in physical management techniques where 
appropriate, positive behavioral support practices, and all other training 
required to implement the person’s specific BSP; and 

 
(c) When providing one-to-one supports, the DSP shall not be assigned other 

duties so that he/she can ensure the person’s safety, health, and well-being. 
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1919.28 Each provider of Medicaid reimbursable behavioral support services shall meet 

the requirements established under Section 1908 (Reporting Requirements) and 
Section 1911 (Individual Rights) of Chapter 19 of Title 29 DCMR.   

1919.29 In order to be eligible for Medicaid reimbursement, each provider of Medicaid 
reimbursable behavioral supports services shall maintain the following documents 
for monitoring and audit reviews:  

(a) A copy of the DARs and accompanying worksheets; 
 

(b) A copy of the BSPs;  
 

(c)   A current copy of the behavioral support clinician’s professional license to 
provide clinical services; 

 
(d) The documentation and data collection related to the implementation of 

the BSP; 
 

(e) The records demonstrating that the data was reviewed by appropriate staff; 
and 

 
(f) The documents required to be maintained under Section 1909 (Records 

and Confidentiality of Information) of Chapter 19 of Title 29 DCMR.  
 
1919.30 Medicaid reimbursement for behavioral support services shall be limited on an 

annual basis as set forth below. Services provided that exceed the limitations shall 
not be reimbursed except as provided in Section 1919.31: 

 
(a) Development of a new BSP shall be limited to ten (10) hours;  

(b) Reviewing and updating the existing BSP shall be limited to six (6) hours; 

(c) Training of the person, their family, the support team, and residential and 
day staff, shall be limited to twelve (12) hours;  

(d) On-site counseling, consultation and observations shall be limited to 
twenty-six (26) hours;   

(e) Participation in behavioral review or treatment team meetings, delivering 
notes including emergency case conferences, hospital discharge meetings, 
interagency meetings, pre-ISP and ISP meetings, and human rights 
meetings shall be limited to twelve (12) hours; 

(g) Quarterly medication reviews, reports and monthly data monitoring shall 
be limited to eight (8) hours; and 
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(h) Participation in psychotropic medication review meetings to deliver notes 
shall be limited to three (3) hours. 

1919.31 In order to be eligible for Medicaid reimbursement, requests for additional hours 
beyond the annual limits described in Section 1919.30 may be approved by the 
DDS upon the submission of a diagnostic update to amend the DAR and 
accompanying worksheet. 
 

1919.32 In order to be eligible for Medicaid reimbursement, requests for counseling as a 
behavioral support service shall be approved by a DDS designated staff member 
and shall be limited to counseling services that are not available under the District 
of Columbia State Plan for Medical Assistance.  

 
1919.33 Medicaid reimbursable one-to-one behavioral support services provided by a DSP 

shall not be provided concurrently with day habilitation one-to-one services.   
 

1919.34 The Medicaid reimbursement rate for each diagnostic assessment shall be two-
hundred and forty dollars ($240.00) and shall be at least three (3) hours in 
duration, and include the development of the DAR and accompanying worksheet. 

 
1919.35 The Medicaid reimbursement rate for behavioral support services provided by 

professionals identified in Section 1919.21 shall be one-hundred and three dollars 
and twenty cents ($103.20) per hour. The billable unit for fifteen (15) minutes is 
twenty-five dollars and eighty cents ($25.80) per fifteen (15) minute billable 
increment for at least eight (8) continuous minutes. 

 
1919.36 The Medicaid reimbursement rate for behavioral support services provided by 

paraprofessionals identified in Section 1919.22 shall be sixty dollars ($60.00) per 
hour.  The billable unit for fifteen (15) minutes is fifteen dollars ($15.00) for each 
fifteen (15) minute billable increment for at least eight (8) continuous minutes. 

 
1919.37 The Medicaid reimbursement rate for one-to-one behavioral support services 

provided by DSPs shall be twenty-one dollars ($21.00) per hour.  The billable unit 
for fifteen (15) minutes is five dollars and twenty-five cents ($5.25) per fifteen 
(15) minute billable increment for at least eight (8) continuous minutes. 

 
Section 1999 (DEFINITIONS) is amended by adding the following:  
 

Advance Practice Registered Nurse (APRN) or Nurse-Practitioner (NP) - An 
individual who is licensed to practice nursing pursuant to the District of 
Columbia Health Occupations Revision Act of 1985, effective March 25, 
1986 (D.C. Law 6-99; D.C. Official Code § 3-1202 et seq.), or licensed to 
practice nursing  in the jurisdiction where the services are being provided. 

 
Behavior Management Specialist - An individual who has the training and 

experience in the theory and technique of changing the behavior of 
individuals to enhance their learning of life skills and adaptive behaviors, 
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and to decrease maladaptive behaviors, and who works under the 
supervision of a licensed practitioner. 

 
Board Certified Behavior Analyst - An individual with at least a Master’s 

Degree and a certificate from the Behavioral Analyst Certification Board 
(BCABA), in the jurisdiction where the credential is accepted.  

 
Board Certified Assistant Behavior Analyst - An individual with at least a 

Bachelor’s Degree and a certificate from the Behavioral Analyst 
Certification Board (BCABA), in the jurisdiction where the credential is 
accepted.  

 
Fade-out plan - A plan used by providers to ensure that the restrictive technique 

or processes utilized are gradually and ultimately eliminated in the 
person’s plan of care. 

 
Functional Behavioral Analysis  – A comprehensive and individualized process 

for identifying events that precede and follow a target behavior in order to 
develop hypotheses regarding the purpose of the target behavior and 
identify positive changes to be made. 

 
Licensed Independent Clinical Social Worker - An individual who is licensed 

to practice social work pursuant to the District of Columbia Health 
Occupations Revision Act of 1985, effective March 25, 1986 (D.C. Law 
6-99; D.C. Official Code § 3-1208 et seq.) or licensed to practice social 
work in the jurisdiction where the services are being provided. 
 

Licensed Graduate Social Worker - An individual who is licensed to practice 
social work pursuant to the District of Columbia Health Occupations 
Revision Act of 1985, effective March 25, 1986 (D.C. Law 6-99; D.C. 
Official Code § 3-1208 et seq.) or licensed to practice social work in the 
jurisdiction where the services are being provided. 

 
Licensed Independent Social Worker - An individual who is licensed to 

practice social work pursuant to the District of Columbia Health 
Occupations Revision Act of 1985, effective March 25, 1986 (D.C. Law 
6-99; D.C. Official Code § 3-1208 et seq.) or licensed to practice social 
work in the jurisdiction where the services are being provided. 

 
Licensed Professional Counselor - An individual who is licensed to practice 

counseling pursuant to the District of Columbia Health Occupations 
Revision Act of 1985, effective March 25, 1986 (D.C. Law 6-99; D.C. 
Official Code § 3-1207 et seq.) or licensed to practice counseling in the 
jurisdiction where the services are being provided. 
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Positive behavioral support strategies  – An alternative to traditional or punitive 
approaches for managing challenging behaviors that focuses on changing 
the physical and interpersonal environment and increasing skills so that 
the person is able to get his/her needs met without having to resort to 
challenging behavior.  

 
Proactive strategies – Specific interventions such as staff actions or 

environmental modifications that prevent the occurrence of target 
behaviors. 

 
Psychiatrist - An individual licensed to practice psychiatry pursuant to the 

District of Columbia Health Occupations Revision Act of 1985, effective 
March 25, 1986 (D.C. Law 6-99; D.C. Official Code § 3-1202 et seq.) or 
licensed as a psychiatrist in the jurisdiction where the services are being 
provided. 

 
Psychologist - An individual licensed to practice psychology pursuant to the 

District of Columbia Health Occupations Revision Act of 1985, effective 
March 25, 1986 (D.C. Law 6-99; D.C. Official Code § 3-1202 et seq.) or 
licensed as a psychologist in the jurisdiction where the services are being 
provided.  

 
Registered Nurse- An individual who is licensed to practice nursing pursuant to 

the District of Columbia Health Occupations Revision Act of 1985, 
effective March 25, 1986 (D.C. Law 6-99; D.C. Official Code § 3-1202 et 
seq.), or licensed to practice nursing in the jurisdiction where the services 
are being provided. 

 
 Sensorimotor - Functioning in both sensory and motor aspects of bodily activity. 

 
Target behavior - The challenging behaviors to be addressed by staff. 

 
Comments on these rules should be submitted in writing to Linda Elam, Ph.D., Senior Deputy 
Director/Medicaid Director, Department of Health Care Finance, Government of the District of 
Columbia, 899 North Capitol Street, NE, 6th Floor, Washington DC 20002, via telephone on 
(202) 442-9115, via email at DHCFPubliccomments@dc.gov, or online at www.dcregs.dc.gov, 
within thirty (30) days of the date of publication of this notice in the D.C. Register.  Additional 
copies of these rules are available from the above address. 
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DEPARTMENT OF HEALTH CARE FINANCE 
 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 
 

The Director of the Department of Health Care Finance (DHCF), pursuant to the authority set 
forth in an Act to enable the District of Columbia to receive federal financial assistance under 
Title XIX of the Social Security Act for a medical assistance program, and for other purposes, 
approved December 27, 1967 (81 Stat. 774; D.C. Official Code § 1-307.02 (2012 Repl. & 2013 
Supp.)), and in Section 6(6) of the Department of Health Care Finance Establishment Act of 
2007, effective February 27, 2008 (D.C. Law 17-109; D.C. Official Code § 7-771.05(6) (2012 
Repl.)), hereby gives notice of his intent to adopt an amendment to Title 29 (Public Welfare) of 
the District of Columbia Municipal Regulations (“DCMR”).  The amendment will repeal Section 
942, entitled “Family Training Services”, of Chapter 9 (Medicaid Program) , and adopt, on an 
emergency basis,  a new Section 1924, entitled “Family Training Services”, of Chapter 19 
(Home and Community-Based Waiver for Individuals with Intellectual and Developmental 
Disabilities).   
 
These emergency and proposed rules establish standards governing reimbursement for 
professionals who provide family training services to caregivers of participants in the Home and 
Community-Based Waiver for Individuals with Intellectual and Developmental Disabilities 
(“ID/DD Waiver”), and conditions of participation for the Medicaid providers employing family 
training services professionals.  The ID/DD Waiver was approved by the Council of the District 
of Columbia and renewed by the U.S. Department of Health and Human Services, Centers for 
Medicaid and Medicare Services for a five-year period beginning November 20, 2012. Family 
training services are training, counseling, and other professional support services offered to the 
families of persons enrolled in the ID/DD Waiver or to other uncompensated persons providing 
support to an ID/DD Waiver participant.  These rules amend the previously published rules by: 
(1) deleting Section 942 and codifying the rules in a new Section 1924; (2) specifying the 
authorization requirements to obtain reimbursement for family training services; and (3) 
specifying various family training services utilization and monitoring requirements, including 
documents to be maintained for auditing.   
 
Pursuant to 1 DCMR § 311.4(e), emergency rulemakings are undertaken only for the immediate 
preservation of the public peace, health, safety, welfare, or morals. Emergency action is 
necessary for the immediate preservation of the health, safety, and welfare of ID/DD Waiver 
participants who are in need of family training services. Based upon current service authorization, 
reporting and record maintenance requirements, there are insufficient safeguards in place to 
ensure that providers are taking the necessary steps to deliver adequate family training services.  
By taking emergency action, this rule will clarify the duties and responsibilities of family 
training services professionals and Medicaid providers employing these professionals, and 
enable the District to increase oversight and enhance quality of care.  
 
The emergency rulemaking was adopted on November 8, 2013 and became effective on that date.  
The emergency rules shall remain in effect for one hundred and twenty (120) days or until March 
8, 2014, unless superseded by publication of a Notice of Final Rulemaking in the D.C. Register.  
The Director of DHCF also gives notice of the intent to take final rulemaking action to adopt 
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these proposed rules in not less than thirty (30) days after the date of publication of this notice in 
the D.C. Register. 
 
Section 942 (Family Training Services) of Chapter 9 (Medicaid Program) of Title 29 
(Public Welfare) of the DCMR is repealed.  
 
A new Section 1924 (Family Training Services) is added to Chapter 19 (Home and 
Community-Based Services for Individuals with Intellectual and Developmental 
Disabilities) of Title 29 (Public Welfare) of the DCMR to read as follows:   
 
1924  FAMILY TRAINING SERVICES 
 
1924.1 This section shall establish conditions of participation for Medicaid providers 

enumerated in § 1924.9 (“Medicaid Providers”) and family training services 
professionals enumerated in § 1924.8 (“professionals”) to provide family training 
services to caregivers of persons enrolled in the Home and Community-Based 
Services Waiver for Persons with Intellectual and Developmental Disabilities 
(ID/DD Waiver).  

 
1924.2 Family training services are training, counseling, and other professional support 

services offered to uncompensated caregivers who provide support, training, 
companionship, or supervision to persons enrolled in the ID/DD Waiver.  

 
1924.3 Uncompensated caregivers include any family member, neighbor, friend, 

companion, or co-worker who regularly provides uncompensated care to the 
person.  

 
1924.4 In order to be eligible for reimbursement, each Medicaid provider must obtain 

prior authorization from the Department on Disabilities Services (DDS) prior to 
providing, or allowing any professional to provide, family training services.  In its 
request for prior authorization, the Medicaid provider shall document the 
following: 

 
(a) The ID/DD Waiver participant’s need for additional, uncompensated 

support;    

(b) The family training services professional who will provide the family 
training services; and 

(c) The individual caregivers who will receive the family training services.     

1924.5 In order to be eligible for Medicaid reimbursement, each family training services 
professional shall conduct an assessment of family training needs within the first 
four (4) hours of service delivery, and shall develop a training plan with training 
goals and techniques that will assist the ID/DD Waiver participant’s unpaid 
caregivers.  The training plan shall include measurable outcomes and a schedule 
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of approved family training services to be provided, and shall be submitted by the 
Medicaid provider to DDS before services are delivered.  

 
1924.6 In order to be eligible for Medicaid reimbursement, each Medicaid provider shall 

document the following in the ID/DD Waiver participant’s Individual Support 
Plan (ISP) and Plan of Care: 

 
(a) The date and amount of family training services provided;    

(b) The nature of the family training services provided; 

(c) The professional who provided the family training services; and 

(d) The individual caregivers who received the family training services.     

 
1924.7 Medicaid reimbursable family training services shall include the following 

activities: 
 

(a) Instruction about treatment regimens and other services included in the 
person’s ISP and Plan of Care; 

 
(b) Instruction on the use of equipment specified in the person’s ISP and Plan 

of Care;   
 

(c) Counseling aimed at assisting the unpaid caregiver in meeting the needs of 
the person; and 

 
(d) Follow up training necessary to safely maintain the person at home. 

 
1924.8  Medicaid reimbursable family training services shall be provided by the following 

professionals:  
 

(a) Special Education Teachers;  
  

(b)       Licensed Graduate Social Workers;  
 

(c)       Licensed Clinical Social Workers;  
 

(d)       Physical Therapists;  
 

(e)       Occupational Therapists;  
 

(f)       Registered Nurses; or  
 

(g) Speech Pathologists.  
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1924.9 In order to be eligible for Medicaid reimbursement, each family training services 
professional shall be employed by the following Medicaid providers: 

 
(a)     An ID/DD Waiver Provider enrolled by DDS; or 

 
(b) A Home Health Agency as defined in Section 1999 of Chapter 19 of Title 

29 of the DCMR.  
 
1924.10 Each Medicaid provider shall comply with Section 1904 (Provider Qualifications) 

and Section 1905 (Provider Enrollment Process) of Chapter 19 of Title 29 of the 
DCMR.  

 
1924.11 Each Medicaid provider shall maintain the following documents for monitoring 

and audit reviews:  
 

(a) A copy of the most recent DDS approved ISP and Plan of Care, which 
shall include the documentation required by § 1924.6; 

 
(b) The training plan developed in accordance with the requirements of §     

1924.5 ; and 
 

(c) The documents required to be maintained under Section 1909 (Records 
and Confidentiality of Information) of Chapter 19 of Title 29 of the 
DCMR.  

  
1924.12 Each Medicaid provider shall comply with Section 1908 (Reporting Requirements) 

and Section 1911 (Individual Rights) of Chapter 19 of Title 29 of the DCMR.  
 
1924.13 Medicaid reimbursement shall not be available when family training services are 

provided concurrently with the following ID/DD Waiver services: 
 
(a) Supported living; 
 
(b) Residential habilitation; or 
 
(c) Host home without transportation. 

 
1924.14 Medicaid reimbursable family training services shall not exceed a total of four (4) 

hours per day and one hundred (100) hours per year.  Any hours in excess of these 
limits must be pre-approved by DDS pursuant to § 1924.15.    

 
1924.15 In order to be eligible for Medicaid reimbursement, professionals requesting pre-

approval from DDS to provide family training services in excess of four (4) hours 
per day and one hundred (100) hours per year must demonstrate the need for such 
services.  The decision of DDS to approve or disapprove the request for additional 
services, in whole or in part, shall be final. 
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1924.16 The Medicaid reimbursement rate for family training services shall be sixty 

dollars ($60) per hour. The billable unit of service for family training services 
shall be fifteen (15) minutes.  

 
Section (1999) DEFINITIONS is amended to read as follows: 
 

Special Education Teacher- An individual with a Master's Degree in Special 
Education from an accredited college or university and a teacher’s 
certificate in the jurisdiction where services are provided.  

 
Physical Therapist – An individual who is licensed to practice physical therapy 

pursuant to Section 501 of the District of Columbia Health Occupations 
Revision Act of 1985, effective March 25, 1986 (D.C. Law 6-99; D.C. 
Official Code § 3-1205.01) or licensed to practice physical therapy in the 
jurisdiction where services are provided. 

 
Occupational Therapist – An individual who is licensed to practice occupational 

therapy pursuant to the District of Columbia Health Occupations Revision 
Act of 1985, effective March 25, 1986 (D.C. Law 6-99; D.C. Official 
Code § 3-1201 et seq.) or licensed to practice occupational therapy in the 
jurisdiction where services are provided. 

 
Comments on these rules should be submitted in writing to Linda Elam, Ph.D., Medicaid 
Director, Department of Health Care Finance, Government of the District of Columbia, 899 
North Capitol Street, NE, 6th Floor, Washington DC 20002, via telephone on (202) 442-9115, 
via email at DHCFPubliccomments@dc.gov, or online at www.dcregs.dc.gov, within thirty (30) 
days of the date of publication of this notice in the D.C. Register.  Additional copies of these 
rules are available from the above address. 
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DEPARTMENT OF HEALTH CARE FINANCE 
 

NOTICE OF SECOND EMERGENCY AND PROPOSED RULEMAKING 
 

The Director of the Department of Health Care Finance (DHCF), pursuant to the authority set 
forth in An Act to enable the District of Columbia to receive federal financial assistance under 
Title XIX of the Social Security Act for a medical assistance program and for other purposes, 
approved December 27, 1967 (81 Stat. 744; D.C. Official Code § 1-307.02 (2012 Repl. & 2013 
Supp.)) and the Department of Health Care Finance Establishment Act of 2007, effective 
February 27, 2008 (D.C. Law 17-109; D.C. Official Code § 7-771.05(6) (2012 Repl.)), hereby 
gives notice of the adoption, on an emergency basis, of an amendment to Section 903 of Chapter 
9 (Medicaid Program) of Title 29 (Public Welfare) of the District of Columbia Municipal 
Regulations (DCMR), entitled “Outpatient and Emergency Room Services.”   
 
The effect of these emergency and proposed rules is to provide supplemental payments to 
hospitals located within the District of Columbia that participate in the Medicaid program for 
outpatient hospital services.   
 
The corresponding amendment to the District of Columbia State Plan for Medical Assistance 
(State Plan) requires approval by the Council of the District of Columbia (Council) and the U.S. 
Department of Health and Human Services, Centers for Medicaid and Medicare Services (CMS).  
The State Plan amendment has been approved by the Council through the Medical Assistance 
Program Emergency Amendment Act of 2013, signed July 30, 2013 (D.C. Act 20-130; 60 DCR 
11384) and is awaiting approval by CMS.  These rules are contingent upon approval by CMS of 
the corresponding State Plan amendment.     
 
A notice of emergency and proposed rulemaking was published in the DC Register on April 26, 
2013 at 60 DCR 006236. Comments were received and two non-substantive technical changes 
were made. The first change clarifies that the additional payment adjustment for private 
children’s hospitals is made on an annual basis. The second change conforms to the State Plan, 
which indicates the number of business days allowed for payments to occur. Since the State Plan 
amendment remains under review by CMS, a second notice of emergency and proposed 
rulemaking is required.   
 
Pursuant to 1 DCMR § 311.4(e), emergency rulemakings are undertaken only for the immediate 
preservation of the public peace, health, safety, welfare, or morals. A second emergency action is 
necessary for the immediate preservation of the health, safety, and welfare of Medicaid 
beneficiaries who are in need of outpatient hospital services.  By continuing to take emergency 
action, these proposed rules will ensure appropriate and needed payments to District hospitals 
and allow Medicaid beneficiaries access to needed outpatient medical services. 
  
The second emergency and proposed rulemaking was adopted on October 31, 2013 and became 
effective on that date.   The emergency rules will remain in effect for one hundred and twenty 
(120) days or until February 28, 2014, unless superseded by publication of a Notice of Final 
Rulemaking in the D.C. Register.  The Director also gives notice of the intent to take final 
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rulemaking action to adopt these rules not less than thirty (30) days after the date of publication 
of this notice in the D.C. Register.   
 
Section 903 (Outpatient and Emergency Room Services) of Title 29 (Public Welfare) of the 
DCMR is amended by adding the following new subsection:   
 
903.6 Each eligible hospital shall receive a supplemental hospital access payment 

calculated as set forth below:  
 

(a) Except as provided in Subsection (c) and (e), for visits and services 
beginning May 1, 2013 and ending on September 30, 2014, additional 
quarterly access payments shall be made to each eligible hospital in an 
amount equal to each hospital’s FY 2011 outpatient Medicaid payments 
divided by the total applicable hospital FY 2011 outpatient Medicaid 
payments multiplied by one quarter of the total outpatient private hospital 
access payment pool of $41,025,417 minus $250,000. The private hospital 
access payment pool shall be equal to the available spending room under 
the private hospital upper payment limit; 

 
(b) Applicable hospital FY 2011 outpatient Medicaid payments shall include 

all outpatient Medicaid payments to Medicaid participating hospitals 
located within the District of Columbia except for the United Medical 
Center; 

 
(c) In addition to the payment established in Subsection (a), all private 

children’s hospitals with less than 150 beds located in the District of 
Columbia that participate in the Medicaid program shall receive an 
additional annual amount of $250,000 as an adjustment to the quarterly 
access payments;  

 
(d) In no instance shall a Disproportionate Share Hospital (DSH) hospital 

receive more in quarterly access payments than the hospital-specific DSH 
limit, as adjusted by the District in accordance with the District’s State 
Plan for Medical Assistance (State Plan).  Any private hospital quarterly 
access payments that would otherwise exceed the adjusted hospital-
specific DSH limit shall be distributed to other qualifying private hospitals 
based on each hospital’s FY 2011 outpatient Medicaid payments relative 
to the total qualifying private hospital FY 2011 outpatient Medicaid 
payments; 

 
(e) For visits and services beginning May 1, 2013, quarterly access payments 

shall be made to the United Medical Center. Each payment shall be equal 
to one quarter of the public hospital access payment pool amount of 
$1,259,557. The public hospital access payment pool shall be equal to the 
lesser of the available spending room under the public hospital upper 
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payment limit and the hospital-specific DSH limit as adjusted by the 
District in accordance with the State Plan; and  

 
(f) Payments shall be made 15 business days after the end of the quarter for 

the Medicaid visits and services rendered during that quarter.  
 
903.99  Definitions 
 
 For purposes of this section, the following terms shall have the meanings 

ascribed.     
 

Available spending room - The remaining room for outpatient hospital 
reimbursement that when combined with all other outpatient payments 
made under the District’s Medicaid State plan shall not exceed the 
allowable federal outpatient hospital upper payment limit specified in 42 
C.F.R. § 447.321. 

 
Upper payment limit – The federal requirement limiting outpatient hospital 

Medicaid reimbursement to a reasonable estimate of the amount that 
would be paid for the services furnished by the group of facilities under 
Medicare payment principles consistent with 42 C.F.R. § 447.321. 

 
Disproportionate Share Hospital – A hospital located in the District of 

Columbia that meets the qualifications established pursuant to Section 
1923(b) of the Social Security Act  (42 U.S.C. § 1396r–4). 

 
Hospital-specific DSH limit - The federal requirement limiting hospital 

disproportionate share hospital (DSH) payments to the uncompensated 
care of providing inpatient and outpatient hospital services to Medicaid 
and uninsured individuals, consistent with Section 8 of Attachment 4.19-A 
of the District’s federally approved Medicaid State plan.  

  
Eligible Hospital – A hospital located in the District of Columbia that 

participates in the District of Columbia Medicaid program.  
 
Comments on these rules should be submitted in writing to Linda Elam, Ph.D., Medicaid 
Director, Department of Health Care Finance, Government of the District of Columbia, 899 
North Capitol Street, NE, 6th Floor, Washington DC 20002; via telephone at (202) 442-9115; via 
email at DHCFPubliccomments@dc.gov; or online at www.dcregs.dc.gov, within thirty (30) 
days of the date of publication of this notice in the D.C. Register.  Additional copies of these 
rules are available from the above address.  
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DISTRICT OF COLUMBIA PUBLIC SCHOOLS 
 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 
 
The Chancellor of the District of Columbia Public Schools (DCPS), pursuant to Section 103 of 
the District of Columbia Public Education Reform Amendment Act of 2007, effective June 12, 
2007 (D.C. Law 17-9; D.C. Official Code § 38-172(c) (2012 Repl.)), and Mayor’s Order 2007-
186 (August 10, 2007), hereby gives notice of the adoption of the following emergency 
rulemaking to repeal Section 2405 (Student Grievance Procedure) of Chapter 24 (Student Rights 
and Responsibilities) of Subtitle E (Original Title 5), Title 5 (Education) of the District of 
Columbia Municipal Regulations (DCMR), and replace it with a new Section 2405 of Subtitle B 
(District of Columbia Public Schools), Title 5 (Education) of the DCMR.  
 
The purpose of the rulemaking is to amend the language regarding the procedures for the filing, 
investigation, and resolution of complaints or grievances filed by students in cases of 
discrimination, bullying, or harassment. The amendment is necessary because DCPS must ensure 
that its grievance procedures contain language that satisfies requirements set forth by the U.S. 
Department of Education, Office of Civil Rights.  
 
Emergency rulemakings are necessary for the immediate preservation of the public peace, health, 
safety, welfare, or morals, pursuant to 1 DCMR § 311.4(e).  This emergency is necessitated by 
the immediate need to ensure that the regulations are in compliance with requirements set forth 
by U.S. Department of Education, Office of Civil Rights.  The emergency rules were adopted on 
November 13, 2013 and took effect at that time.  The rules will remain in effect for up to one 
hundred twenty (120) days, expiring on March 13, 2014, unless earlier superseded by a notice of 
final rulemaking.  
 
As of October 1, 2009, Title V of the DCMR has been reorganized and Subtitle B is designated 
for regulations pertaining to DCPS.  Accordingly, all future revisions to existing DCPS sections 
and drafts of new DCPS sections will contain the letter “B” before the number of the section and 
before each numbered sub-section.  This emergency and proposed rulemaking contains the 
updated subtitle designation and substantive revisions to § 2405. 
 
The proposed rulemaking will be submitted to the Council for a forty-five (45) day period of 
review.  The Chancellor also hereby gives notice of the intent to adopt this rulemaking, in final, 
in not less than thirty (30) days from the publication of this notice in the D.C. Register, or upon 
approval of the rulemaking by the Council, whichever occurs later. 
 
Section 2405 (Student Grievance Procedure) of Chapter 24 (Student Rights and 
Responsibilities) of Subtitle E (Original Title 5), Title 5 (Education) of the DCMR is 
repealed. 
 
 A new Section 2405 of Chapter 24 (Student Rights and Responsibilities) of Subtitle B 
(District of Columbia Public Schools) of Title 5 (Education) of the DCMR is added to read 
as follows: 
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2405  STUDENT GRIEVANCE PROCEDURE 
 
2405.1  The grievance procedure set forth in this section shall apply to all grievances or 

complaints brought for any suspected violation of the following laws: 
 

(a) Section 504 of the Rehabilitation Act of 1973, which prohibits 
discrimination on the basis of disability; 

 
(b) Title II of the Americans with Disabilities Act of 1990, which also 

prohibits discrimination on the basis of disability; 
 
(c) Title IX of the Education Amendments of 1972, which prohibits 

discrimination on the basis of sex; 
 
(d) Title VI of the Civil Rights Act of 1964, which prohibits discrimination on 

the basis of race, color, and national origin; 
 
(e) The District of Columbia Human Rights Law, Title 2, Chapter 14 of the 

D.C. Official Code, which prohibits discrimination on the basis of race, 
color, religion, national origin, sex, age, marital status, personal 
appearance, sexual orientation, gender identity or expression, familial 
status, family responsibilities, political affiliation, source of income, and 
disability; or 

 
(f) The Age Discrimination Act of 1975, which prohibits discrimination on 

the basis of age.  
 
2405.2 The grievance procedure set forth in this section shall also apply to all grievances 

or complaints brought in the following instances: 
 

(a) Where it is alleged that any student or group of students is being denied 
access to an adequate educational opportunity; 

 
(b) Where it is alleged that the rights of students, or any individual student, 

are being denied or abridged; 
 
(c) Where it is alleged that any student or group of students is being subjected 

to an arbitrary or unreasonable regulation, procedure, or standard of 
conduct;  

 
(d) Where it is alleged that any student is being denied participation in any 

school activity for which the student is eligible; 
 
(e) Where a student is a victim of bullying or harassment, including sexual 

harassment; and 
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(f) Any other violation of a right granted by law that does not have a specific 
grievance procedure or hearing process provided in this title. 

 
2405.3 A student who has been suspended or expelled from school shall not bring a 

grievance pursuant to this section, but may file an appeal according to the 
procedure in Chapter B-25. 

 
2405.4 An individual bringing a grievance about an issue set forth in 5-B DCMR §§ 

2405.1 or 2405.2 shall follow the procedures contained in this section.  An 
individual who is a victim of bullying or harassment, including sexual 
harassment, may follow these procedures or the procedures in 5-B DCMR § 
2405.5.  A grievance may be filed by a parent or guardian on behalf of a student, 
as consistent with § 2401.15 of this chapter.   

 
(a) The individual bringing the grievance (the grievant) may make an 

informal complaint to the principal or other school official in charge of the 
program or activity.  If the grievant makes a complaint to a teacher or 
administrator other than the principal or official in charge of the program 
or activity, that person shall advise the principal or official in charge of the 
program or activity of the nature of the complaint. 

 
(b) If the principal is the subject of the grievant’s complaint or otherwise 

involved in the circumstances surrounding the complaint, the grievant 
shall make an informal complaint to the Instructional Superintendent with 
jurisdiction over the principal’s school. 

 
(c) The person who receives the informal grievance shall investigate and 

attempt to resolve the problem though informal means, including but not 
limited to, meetings, conferences, and discussions.  The person shall also 
make written documentation of all steps taken to investigate the matter.  

 
(d) A resolution in the informal process shall be proposed, or a decision 

issued, by the principal or other school official to the grievant within ten 
(10) school days of the day that the grievant made the informal complaint. 

 
(e) A grievant who is dissatisfied with the outcome of -- or chooses not to use 

-- the informal process, may file a written grievance with the principal or 
other responsible school official.  Written grievances must be filed within 
forty-five (45) calendar days of the incident or circumstance being grieved 
or ten (10) calendar days of the completion of the informal process, if any, 
whichever is longer.  The timeframes for submission shall be tolled in 
instances where the grievant did not comprehend or was not aware of the 
harassment. 

 
(f) All complaints should include the following information, to the extent that 

is known by the grievant: 
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(1) The name, grade, and school attended by the student; 
 
(2) The date, approximate time, and location of the incident; 

 
(3) The type of bullying or harassment that was involved in the 

incident; 
 

(4) The identity of the person(s) who committed the alleged acts of 
harassment; 
 

(5) If the alleged harassment was directed towards other person(s), the 
identities of such persons; 
 

(6) Whether any witnesses were present, and their identities; and 
 

(7) A specific factual description of the incident, including any verbal 
statements or physical contact. 

 
(g) The principal or other school official shall attempt to resolve the written 

grievance by beginning a formal investigation, including but not limited to 
conducting conferences with the grievant(s), students, parents, teachers, 
other school officials, and other involved parties and, when applicable, 
consultation with legal counsel, the Title IX Coordinator or the 
Section 504 Coordinator.  The investigation shall also include the 
examination of any information submitted by the grievant and interviews 
with any witnesses identified by the grievant.  The appropriate 
Instructional Superintendent shall be informed of the written grievance 
and investigation and may be consulted by the principal or other school 
official in an attempt to resolve the grievance. 

 
(h) The principal or other school official who investigates a written grievance 

shall provide a written response to the grievant and the Instructional 
Superintendent. 

 
(i) The written response shall be provided within ten (10) school days of the 

receipt of the written grievance; the parties should be notified if the 
investigation will take longer, including the reasons for the delay and the 
anticipated time frame. 

 
(j)  If the grievant is not satisfied with the response of the principal, the 

grievant may file an appeal with the Instructional Superintendent with 
jurisdiction over the school which the student attends or the grievance 
arose.  If the Instructional Superintendent issued the initial response, the 
grievant may file an appeal with another school official designated by the 
Chancellor.  The appeal shall be filed within ten (10) calendar days of 
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receipt or notice of the initial response.  
 
(k) The Instructional Superintendent or other designee shall attempt to resolve 

the grievance by reviewing the principal’s investigation and findings, and 
conducting further investigation of the grievance, including meeting with 
all involved parties and consulting with legal counsel as appropriate. 

 
(l)  The written response shall be provided within ten (10) school days of the 

receipt of the appeal. 
 
(m) If the grievant is not satisfied with the response or the Instructional 

Superintendent or other designee is unable to achieve an adequate 
resolution, either the grievant or the Instructional Superintendent, or other 
designee may, within ten (10) calendar days of the written response, 
request that the grievance be brought before a grievance review panel to 
ensure appropriate and fair resolution of the grievance.  The panel shall be 
comprised of three (3) persons appointed by the Chancellor or designee, 
and may include the Section 504 Coordinator, the Title IX Coordinator, 
individuals from the DCPS Office of Compliance, Office of the General 
Counsel, other Instructional Superintendents or school officials, and other 
disinterested persons with training and knowledge about the issues raised 
by the grievance. 

 
(n) In all cases brought before the review panel, the panel shall provide the 

Instructional Superintendent, or other designee with written findings and 
recommendations for suggested implementation by the Instructional 
Superintendent, or other designee and the principal.  The findings and 
recommendations shall be issued within ten (10) school days of receipt by 
the panel of the request referenced in § 2405.4(m). 

 
(o) Within five (5) days of receipt of the findings and recommendations, the 

Instructional Superintendent, or other designee shall issue a final 
administrative decision, which shall be the final administrative decision of 
the school system.  The Instructional Superintendent or other designee 
shall provide written notice of the decision to the grievant, the principal, 
and, if appropriate, the grievant’s parent or guardian. 

  
(p)  A grievant may also file a complaint directly with the U.S. Department of 

Education, Office of Civil Rights without utilizing, or following the 
completion of, the procedures contained in this section.  See: 
 http://www.ed.gov/ocr/complaintprocess.html or call (202) 453-6020 for 
further information. 

 
(q) A grievant may also file a complaint directly with the District of Columbia 

Commission on Human Rights without utilizing the procedures contained 
in this section.  See http://www.ohr.dc.gov or call (202) 727-4559 for 
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further information.  
 
2405.5 A grievant who is a victim of bullying or harassment, including sexual 

harassment, by an employee, students, or third parties may, at his or her option, 
choose to follow this procedure to resolve his or her complaint: 

 
(a) An individual who is a victim of bullying or harassment may complain 

orally or in writing to any teacher, administrator, or counselor.   
 
(b) If the grievant files his or her complaint orally, the teacher, administrator, 

or counselor shall prepare a written report of the conversation with the 
grievant.  If the grievant complains in writing, it may be in any form.  All 
complaints should include the following information, to the extent that is 
known by the grievant: 

 
(1) The name, grade, and school attended by the student; 

 
(2) The date, approximate time, and location of the incident; 

 
(3) The type of bullying or harassment that was involved in the 

incident; 
 

(4) The identity of the person(s) who committed the alleged acts of 
harassment; 
 

(5) If the alleged harassment was directed towards other person(s), the 
identities of such persons; 
 

(6) Whether any witnesses were present, and their identities; and 
 

(7) A specific factual description of the incident, including any verbal 
statements or physical contact. 

 
(c) All complaints and information contained therein will be kept confidential 

to the extent provided by law. 
 
(d) The complaint shall be reported to the principal no later than the end of the 

next school day following the report of the complaint.  The teacher, 
administrator, or counselor shall report complaints of severe or pervasive 
bullying or harassment no later than the end of the school day that the 
report of the complaint was made.  

 
(e) If any principal, administrator or other school employee responsible for 

overseeing or investigating bullying or harassment complaints are 
implicated in the complaint, or have any actual or perceived conflict of 
interest, the complaint will be filed with the Instructional Superintendent 
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with jurisdiction over the school the student attends or at which the 
grievance arose for action. 

 
(f) The principal is responsible for ensuring that all complaints are properly 

investigated and processed in accordance with these procedures, but may 
delegate responsibility for processing bullying and harassment complaints.  
The principal or designee shall take the following actions: 

 
(1) Within one (1) school day – schedule and complete a confidential 

discussion of the allegations with the grievant.  The subject of the 
allegations shall not be notified or be present during such 
discussion. 

 
(2) Within ten (10) school days – the principal or designee shall 

complete his or her investigation and prepare a written report that 
includes a finding as to whether the allegations of bullying or 
harassment are substantiated; the parties should be notified if the 
investigation will take longer, including the reasons for the delay 
and the anticipated time frame.  The investigation shall include, but 
not be limited to, the following matters:  1) interview with the 
grievant; 2) interview with the alleged victim (if not the grievant); 
3) interviews with the subject(s) alleged to have committed the 
harassment or bullying; 4) interviews with employees and others 
(including students) who have knowledge of the facts alleged in 
the complaint (including those identified by the student who filed 
the complaint); and 5) review of all pertinent records (including 
those identified by the grievant).  The report shall reflect the results 
of the investigation and shall be provided to all parties to the 
complaint.  The report shall include a description of any follow up 
actions taken or to be taken, including any intervention or 
disciplinary actions (to the extent permitted by the Family 
Educational Rights and Privacy Act, 20 U.S.C. §1232g; 34 C.F.R. 
§ 99.1 et seq.). 

 
(3) If the grievant is dissatisfied with the findings or actions contained 

in the report, the grievant may file a written grievance with the 
Instructional Superintendent with jurisdiction over the school the 
student attends or the location at which the grievance arose within 
ten (10) calendar days of the issuance of the principal’s report.  If 
such a grievance is filed, the process specified in §§ 2405.4(k)-
2405.4(o) shall apply. 

 
(g) A grievant may also file a complaint directly with the U.S. Department of 

Education, Office of Civil Rights without utilizing, or following the 
completion of, the procedures contained in this section. See: 
 http://www.ed.gov/ocr/complaintprocess.html or call (202) 453-6020 for 
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further information. 
 
(h) A grievant may also file a complaint directly with the District of Columbia 

Commission on Human Rights without utilizing the procedures contained 
in this section.  See: http://www.ohr.dc.gov or call (202) 727-4559 for 
further information.  

 
2405.6 The final decision of the Instructional Superintendent shall be the final 

administrative decision of the school system. 
 
2405.7 Copies of the final decision shall be given to all parties. 
 
2405.8  A copy of the Instructional Superintendent’s final decision shall be sent to the 

Chancellor and the Chief of Schools. 
 
2405.9  No grievant shall be subject to any retaliation from any teacher or school official.  

A grievant may use these procedures to complain of retaliation by students, 
teachers, or employees.  

 
Comments on this rulemaking should be submitted, in writing, to Kaya Henderson, Chancellor, 
DCPS, at 1200 First Street, N.E., 12th Floor, Washington, D.C., 20002, within thirty (30) days of 
the date of publication of this notice in the D.C. Register.  Additional copies of this rule are 
available from the above address. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

ADMINISTRATIVE ISSUANCE SYSTEM 

SUBJECT: Appointments- Science Advisory Board 

ORIGINATING AGENCY: Office of the Mayor 

Mayor's Order 2013-225 
November 26,2013 

By virtue of the authority vested in me as Mayor of the District of Columbia by section 
422(2) of the District of Columbia Home Rule Act, approved December 24, 1973, 87 
Stat. 790, Pub. L. 93-198, D.C. Official Code§ 1-204.22(2) (2012 Repl.), and section 12 
of the Department of Forensic Sciences Establishment Act of 2011, effective August 17, 
2011, D.C. Law 19-18, D.C. Official Code§ 5-1501.11 (2012 Repl.), which established 
the Science Advisory Board ("Board"), it is hereby ORDERED that: 

1. DR. MICHAEL COBLE, who was nominated by the Mayor on May 2, 2013, 
and deemed approved by the Council of the District of Columbia pursuant to 
Proposed Resolution 20-0251 on June 22, 2013, is appointed as a scientist 
member to the Board, for a term to end two years from the date of this 
appointment order. 

2. DR. WILLIAM GROSSHANDLER, who was nominated by the Mayor on May 
2, 2013, and deemed approved by the Council of the District of Columbia 
pursuant to Proposed Resolution 20-0252 on June 22, 2013, is appointed as a 
scientist member to the Board, for a term to end one year from the date of this 
appointment order. 

3. DR. CLIFTON P. BISHOP, who was nominated by the Mayor on May 2, 2013, 
and deemed approved by the Council of the District of Columbia pursuant to 
Proposed Resolution 20-0253 on June 22, 2013, is appointed as a scientist 
member to the Board, for a term to end three years from the date of this 
appointment order. 

4. DR. SANDY ZABELL, who was nominated by the Mayor on May 2, 2013, and 
deemed approved by the Council of the District of Columbia pursuant to Proposed 
Resolution 20-0254 on June 22, 2013, is appointed as a scientist member, and 
statistician, to the Board, for a term to end two years from the date of this 
appointment order. 
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5. JOSEPH P. BONO, who was nominated by the Mayor on May 2, 2013, and 
deemed approved by the Council of the District of Columbia pursuant to Proposed 
Resolution 20-0255 on June 22, 2013, is appointed as a scientist member, with 
expertise in quality assurance, to the Board, for a term to end two years from the 
date of this appointment order. 

6. DR. JAY SIEGEL, who was nominated by the Mayor on May 2, 2013, and 
deemed approved by the Council of the District of Columbia pursuant to Proposed 
Resolution 20-0256 on June 22, 2013, is appointed as a forensic scientist member 
to the Board, for a term to end three years from the date of this appointment order. 

7. PETER M. MARONE, who was nominated by the Mayor on May 2, 2013, and 
deemed approved by the Council of the District of Columbia pursuant to Proposed 
Resolution 20-0257 on June 22, 2013, is appointed as a forensic scientist member 
to the Board, for a term to end one year from the date of this appointment order. 

8. IRV LITOFSKY, who was nominated by the Mayor on May 2, 2013, and 
deemed approved by the Council of the District of Columbia pursuant to Proposed 
Resolution 20-0258 on June 22, 2013, is appointed as a forensic scientist member 
to the Board, for a term to end three years from the date of this appointment order. 

9. DR. CHARLOTTE WORD, who was nominated by the Mayor on May 2, 2013, 
and deemed approved by the Council of the District of Columbia pursuant to 
Proposed Resolution 20-0259 on June 22, 2013, is appointed as a forensic 
scientist member to the Board, for a term to end one year from the date of this 
appointment order. 

10. EFFECTIVE DATE: This Order shall become effective immediately. 

SECRET 

VINCENT C. GR 
MAYOR 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

ADMINISTRATIVE ISSUANCE SYSTEM 

Mayor's Order 2013-226 
November 26, 2013 

SUBJECT: Appointment- Citizen Review Panel: Child Abuse and Neglect 

ORIGINATING AGENCY: Office of the Mayor 

By virtue of the authority vested in me as Mayor of the District of Columbia by section 
422(2) of the District of Columbia Home Rule Act, approved December 24, 1973, 87 
Stat. 790, Pub. L. 93-198, D.C. Official Code § 1-204.22(2) (2012 Repl.), and in 
accordance with sections 351 and 352 of the Prevention of Child Abuse and Neglect Act 
of 1977, effective April 12, 2005, D.C. Law 2-22, D.C. Official Code§§ 4-1303.51 and 
4-1303.52 (2012 Repl.), it is hereby ORDERED that: 

1. DAMON KING is appointed as Chairperson of the Citizen Review Panel: Child 
Abuse and Neglect, replacing Dr. Betty Wilbert Nyangoni as Chairperson, and 
shall serve in that position at the pleasure ofthe Mayor. 

2. EFFECTIVE DATE: This Order shall become effective immediately. 

ATTEST:~~ 
CYNTiliABiOCK-SMITH 

SECRETARY OF THE DISTRICT OF COLUMBIA 
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ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
ALCOHOLIC BEVERAGE CONTROL BOARD 

 
NOTICE OF MEETING 

AGENDA 
 

WEDNESDAY, DECEMBER 4, 2013 AT 1:00 PM 
2000 14th STREET, N.W., SUITE 400S, WASHINGTON, D.C. 20009 

 
1. Review Request for License Class Change from CR to CT in Georgetown Moritorium 

Zone. ANC 2E. SMD 2E05.  No pending citation. No investigation matters. Conflict with 
Settlement Agreement. Gypsy Sally, 3401 K Street NW, Retailer CR, License No. 
090582.  
________________________________________________________________________ 

 
2. Review of Application for New Class DR License with Entertainment Endorsement and 

Summer Garden for Grocery Store with Approved Retailer Class B License. No 
Voluntary Agreement. No pending citations/fines. No investigative matters. No 
outstanding violations. ANC 2E. SMD 2E05. Dean & Deluca, 3276 M Street NW, 
Retailer B License No. 093723.  
________________________________________________________________________ 

 
3. Review Request for License Class Change from Retailer Class B to Retailer Class A. 

ANC 5B. SMD 5B05.  No pending citation. No investigation matters. No Settlement 
Agreement. Brookland Market, 3736 10th NE, Retailer B, License No. 088495.  
________________________________________________________________________ 

 
4.  Review Request for License Class Change from Retailer Class B to Retailer Class A. 

ANC 7C. SMD 7C03.  Pending citations and fines. Outstanding violations. No Settlement 
Agreement. Capitol View Market, 4920 Central Avenue NE, Retailer B, License No. 
076250. 
________________________________________________________________________ 
 

5. Review of letter dated November 22, 2013 requesting Removal of License from 
Safekeeping.  ANC DC Noodles, 1410-1412 U Street NW, Retailer , License No. 073188  
________________________________________________________________________ 

 
6. Review of letter requesting Extention of License in Safekeeping for one additional year. 

Pizzeriz Uno. 3211 M Street NW, Retailer CR, License No. 003854.  
________________________________________________________________________ 

 
7.  Review of Request for Change of Hours of Operations and Sales. No pending citation. 

No investigation matters. No Settlement Agreement. ANC 5E. SMD 5E02. Franklin 
Liquors & Market, 2723 7th Street NE, Retailer A, License No.089748. 
________________________________________________________________________ 
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ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
ALCOHOLIC BEVERAGE CONTROL BOARD 

 
NOTICE OF MEETING 

AGENDA 
 

WEDNESDAY, DECEMBER 4, 2013 AT 1:00 PM 
2000 14th STREET, N.W., SUITE 400S, WASHINGTON, D.C. 20009 

 
1. Review Request for License Class Change from CR to CT in Georgetown Moritorium 

Zone. ANC 2E. SMD 2E05.  No pending citation. No investigation matters. Conflict with 
Settlement Agreement. Gypsy Sally, 3401 K Street NW, Retailer CR, License No. 
090582.  
________________________________________________________________________ 

 
2. Review of Application for New Class DR License with Entertainment Endorsement and 

Summer Garden for Grocery Store with Approved Retailer Class B License. No 
Voluntary Agreement. No pending citations/fines. No investigative matters. No 
outstanding violations. ANC 2E. SMD 2E05. Dean & Deluca, 3276 M Street NW, 
Retailer B License No. 093723.  
________________________________________________________________________ 

 
3. Review Request for License Class Change from Retailer Class B to Retailer Class A. 

ANC 5B. SMD 5B05.  No pending citation. No investigation matters. No Settlement 
Agreement. Brookland Market, 3736 10th NE, Retailer B, License No. 088495.  
________________________________________________________________________ 

 
4.  Review Request for License Class Change from Retailer Class B to Retailer Class A. 

ANC 7C. SMD 7C03.  Pending citations and fines. Outstanding violations. No Settlement 
Agreement. Capitol View Market, 4920 Central Avenue NE, Retailer B, License No. 
076250. 
________________________________________________________________________ 
 

5. Review of letter dated November 22, 2013 requesting Removal of License from 
Safekeeping.  ANC DC Noodles, 1410-1412 U Street NW, Retailer , License No. 073188. 
________________________________________________________________________ 

 
6. Review of letter requesting Extention of License in Safekeeping for one additional year. 

Pizzeriz Uno. 3211 M Street NW, Retailer CR, License No. 003854.  
________________________________________________________________________ 

 
7.  Review of Request for Change of Hours of Operations and Sales. No pending citation. 

No investigation matters. No Settlement Agreement. ANC 5E. SMD 5E02. Franklin 
Liquors & Market, 2723 7th Street NE, Retailer A, License No.089748. 
________________________________________________________________________ 
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8. Review of Supplemental Documetion for Pending Grocery B Application. ANC 6C. 
SMD 6C05. Giant #2381, 300 H Street NE, Retailer Grocery B, License No. 091952. 
________________________________________________________________________ 
 

9. Review of Supplemental Documentation for Pending Grocery B Application. ANC SMD. 
Trader Joe’s, 14th Street NW, Retailer Grocery B, License No. 093455. 
________________________________________________________________________ 

 
10. Review request from Michael D. Fonseca to amend licensee’s approved menu. Avenue 

Suites/A Bar, 2500 Pennsylvania Avenue NW, Retailer CT, License No. 086545. 
________________________________________________________________________ 

 
11. Review of Resolution of Termination of Settlement Agreement between ANC 1D and 

Raven Grill. Raven Grill, 3125 Mount Pleasant Street NW, Retailer CT, Lic#: 000586. 
________________________________________________________________________ 
 

12. Review of Request for Reinstatement of Protest from ANC 3E. Civil Lounge, 5335 
Wisconsin Avenue NW, Retailer CT, Lic#: 090196. No objection from the Applicant.  
________________________________________________________________________ 
 

13. Review of letter dated November 12, 2013 from Cleveland Park Citizens Association, 
providing formal notification that every ABC matter is a substantial change concern to 
the CPCA.   
________________________________________________________________________ 
 

14. Review of letter dated November 9, 2013 from Rafael DeGennaro. Remington’s, 639 
Pennsylvania Avenue SE, Retailer CT, Lic#: 009328. 
________________________________________________________________________ 
 

15. Review of Request for Change of Address dated August 19, 2013 from Jerry A Moore III, 
Counsel for Bon Appetit Management Company. Bon Appetit, 4400 Massachusetts 
Avenue NW, Retailer DR, Lic#: 071077. 
________________________________________________________________________ 
 

16. Review of Settlement Agreement dated November 22, 2013 between ANC 1A and TGI 
Friday’s. TGI Friday’s, 3334-3336 14th Street NW, Retailer CR, Lic#: 092827.* 
________________________________________________________________________ 
 

17. Review of Amendment to the Settlement Agreement dated November 21, 2012 from 
ANC 6B. Old Naval Hospital Foundation,  921 Pennsylvania Avenue SE, Retailer C, 
Lic#: 086926* 
________________________________________________________________________ 
 

18. Review of Settlement Agreement dated November 20, 2013 from ANC 6D and Capitol 
Skyline Hotel. Capitol Skyline Hotel, 10 I Street SW, Retailer CH, Lic#: 072534.* 
________________________________________________________________________ 
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19. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and Trusty’s 
Bar. Trusty’s Bar, 1420 Pennsylvania Avenue SE, Retailer CT, Lic#: 071352.* 
________________________________________________________________________ 
 

20. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and 18th 
Amendment, 18th Amendment, 613 Pennsylvania Avenue SE, Retailer CT, Lic#: 
072633.* 
________________________________________________________________________ 
 

21. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and Pour 
House. Pour House, 319 Pennsylvania Avenue SE, Retailer CT, Lic#: 025897.* 
________________________________________________________________________ 
 

22. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and Phase I. 
Phase I, 525 8th Street SE, Retailer CT, Lic#: 001200.* 
________________________________________________________________________ 
 

23. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and Hawk ‘n’ 
Dove. Hawk ‘n’ Dove, 329 Pennsylvania Avenue SE, Retailer CT, Lic#: 088059.* 
________________________________________________________________________ 
 

24. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and Lola’s. 
Lola’s, 711 8th Street SE, Retailer CT, Lic#: 086141.* 
________________________________________________________________________ 
 

25. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and The Old 
Siam. The Old Siam, 406 8th Street SE, Retailer CT, Lic#: 072023.* 
________________________________________________________________________ 
 

26. Review of Settlement Agreement dated November 16, 2013 from ANC 6B and 
Remington’s. Remington’s, 639 Pennsylvania Avenue SE, Retailer CN, Lic#: 009238.* 
________________________________________________________________________ 
 

27. Review of proposal dated July 29, 2013 from Paul Pascal, Counsel for DCanter, to utilize 
a portion of the Licensee’s space for tastings. DCanter, 545 8th Street SE, Retailer B, 
Lic#:090639. 
________________________________________________________________________ 

 
28. Review of Request dated November 20, 2013 from Premium Distributors of Washington 

to provide retailers with products valued at more than $50 and less than $500. 
________________________________________________________________________ 

 
29. Review of Request dated November 18, 2013 from Premium Distributors of Washington 

to provide retailers with products valued at more than $50 and less than $500. 
________________________________________________________________________ 
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30. Review of Request dated November 14, 2013 from E & J Gallo to provide retailers with 
products valued at more than $50 and less than $500. 
________________________________________________________________________ 
 

31. Review of Request dated November 13, 2013 from E & J Gallo to provide retailers with 
products valued at more than $50 and less than $500. 
________________________________________________________________________ 
 

32. Review of Request dated November 13, 2013 from E & J Gallo to provide retailers with 
products valued at more than $50 and less than $500. 
________________________________________________________________________ 

 
 
* In accordance with D.C. Official Code §2-574(b) Open Meetings Act, this portion of the meeting will be 
closed for deliberation and to consult with an attorney to obtain legal advice.  The Board’s vote will be 
held in an open session, and the public is permitted to attend. 
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ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION 
ALCOHOLIC BEVERAGE CONTROL BOARD 

 
NOTICE OF MEETING 

INVESTIGATIVE AGENDA 
 

WEDNESDAY, DECEMBER 4, 2013 
2000 14TH STREET, N.W., SUITE 400S, WASHINGTON, D.C. 20009 

 
On December 4, 2013 at 4:00 pm, the Alcoholic Beverage Control Board will hold a 

closed meeting regarding the matters identified below.  In accordance with Section 405(b) 
of the Open Meetings Amendment Act of 2010, the meeting will be closed “to plan, discuss, 
or hear reports concerning ongoing or planned investigations of alleged criminal or civil 
misconduct or violations of law or regulations.” 
 
 
1. Case#13-251-00132 Rosebar, 1215 CONNECTICUT AVE NW Retailer C Tavern, License#: 

ABRA-077883 
______________________________________________________________________________ 
 
2.  Case#13-251-00088 Pure Nightclub & Lounge, 1326 U ST NW Retailer C Nightclub, 

License#: ABRA-024613 
______________________________________________________________________________ 
 
3. Case#13-251-00134 Player's Lounge, 2737 M.L. KING JR., AVE SE Retailer C Nightclub, 

License#: ABRA-001271 
______________________________________________________________________________ 
 
4.  Case#13-251-00133 Climax Restaurant & Hookah Bar, 900 FLORIDA AVE NW Retailer C 

Tavern, License#: ABRA-088290 
______________________________________________________________________________ 
 
5.  Case#13-CC-00115 Pho DC, 608 H ST NW Retailer C Restaurant, License#: ABRA-083808 
______________________________________________________________________________ 
 
6.  Case#13-CMP-00554 Ping Pong, 1 Dupont Circle CIR NW Retailer C Restaurant, License#: 

ABRA-086270 
______________________________________________________________________________ 
 
7.  Case#13-CC-00114 13th Street Market, 3582 13TH ST NW Retailer B Retail - Class B, 

License#: ABRA-078242 
______________________________________________________________________________ 
 
 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016356



Page 2 of 2 
 

8.  Case#13-251-00129 Vita Restaurant and Lounge/Penthouse Nine, 1318 9TH ST NW 
Retailer C Tavern, License#:ABRA-086037 

______________________________________________________________________________ 
 
9.  Case#13-PRO-00131 Washington Firehouse Restaurant/Washington Smokehouse, NW 

Retailer C Tavern, License#: ABRA-092685 
______________________________________________________________________________ 
 
10. Case#13-PRO-00126 TGI Fridays, 3334 - 3336 14th ST NW Retailer C Restaurant, 

License#: ABRA-092827 
______________________________________________________________________________ 
 
11. Case#13-PRO-00120 Jack Rose, 2007 18TH ST NW Retailer C Restaurant, License#: 

ABRA-081997 
______________________________________________________________________________ 
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DC MAYOR’S OFFICE ON ASIAN AND PACIFIC ISLANDER AFFAIRS 
 

DC MAYOR'S COMMISSION ON ASIAN AND 
PACIFIC ISLANDER AFFAIRS 

 
NOTICE OF REGULAR MEETING 

 
 
The DC Mayor's Commission on Asian and Pacific Islander Affairs will be holding its regular 
meeting on Thursday, December 5, 2013 at 6:30 pm. 
 
The meeting will be held at the OAPIA office at One Judiciary Square, 441 4th Street NW, Suite 
721N, Washington, DC 20001. The location is closest to the Judiciary Square metro station on 
the red line of the Metro. All commission meetings are open to the public. If you have any 
questions about the commission or its meetings, please contact oapia@dc.gov or Andrew Chang 
at andrew.chang@dc.gov. Telephone: (202) 727-3120. 
 
The DC Commission on Asian and Pacific Islander Affairs usually convenes monthly meetings 
to discuss current issues affecting the DC AAPI community. 
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CHILD AND FAMILY SERVICES AGENCY  
 

DISTRICT OF COLUMBIA CITIZENS REVIEW PANEL 
 

NOTICE OF PUBLIC MEETING 
 

The District of Columbia Citizens Review Panel will be holding a meeting on Tuesday, 
December 3, 2013 at 6:30 p.m.  The meeting will be held in the Mount Pleasant Library, MTP 
Large Meeting Room at 3160 16th St NW, Washington, DC 20010.  Below is the agenda for this 
meeting.  
 
For additional information, please contact Meron Meshesha at (202) 544-3144 or 
cpfs@centerchildprotection.org 
 

December 3, 2013 Meeting of the DC Citizen Review Panel 
 

Time: 6:30-9:00 PM 
Day:   Tuesday 
Place:  Mt. Pleasant Library, 3160 16th Street, NW, Washington, DC  
 

PROPOSED AGENDA 
6:30 PM  Welcome/Introductions: Damon King, Interim Chairperson 
 
6:40 PM Review and Approve: June 4, 2013 and September 28, 2013  
  
6:45 PM Review and Approve Agenda 
 
6:55 PM Treasurer’s Report: Rick Bardach 
 
7:00 PM Interim Chairperson’s Report: Damon King 

• Special welcome to new members (Sherrill Taylor and Claresa Venson)  
• Thanks and appreciation to out-going Chairperson (Betty Nyangoni)  
• Report on the status of Leadership Transition and next steps 
• Expectations and priority activities 
• Announcements and meeting attended on behalf of CRP 
• Establishing a CRP Executive Committee 

7:20 PM Facilitator Report: Joyce N. Thomas 
• Status of Facilitator 2013 grant agreement with CFSA 
• Follow-up/Action Items  from Retreat  
• Creating the 2014 work plan  
• Members to be approved by DC City Council  
• Recommendation for conducting a Strategic Plan in 2014 
• Potential visitors/speakers to invite to future meetings 
• What do you want the 2014 Annual Report to say? 
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7:50 PM Update from Task Force on Preparing Older Foster Youth for Independent  
  Living: Rick Bardach 

• 2014 Activities and Timelines 
 

8:10 PM Establishing a Task Force on Medical Care Needs of Children in the Foster Care  
  System:  

• Review of the literature 
 

8:30 PM Establishing a Task Force on Legislative Issues 
 
8:45 PM  Open Discussion and Input from CRP members on new Business  
 
9:00 PM  Adjournment  
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DISTRICT OF COLUMBIA 
BOARD OF ELECTIONS  

 
Certification of Filling a Vacancy 

In Advisory Neighborhood Commissions 
 
Pursuant to D.C. Official Code §1-309.06(d)(6)(D), If there is only one person qualified to fill 
the vacancy within the affected single-member district, the vacancy shall be deemed filled by the 
qualified person, the Board hereby certifies that the vacancy has been filled in the following 
single-member district by the individual listed below:  
 
 

Rachel Reilly Carroll 
Single-Member District 6D03 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6002-R2 
to operate one (1) 60 kW diesel-fired emergency generator set at the Cellco Partnership (DBA 
Verizon Wireless) property located at 4759 Reservoir Road NW, Washington DC 20007. The 
contact person for the facility is Pat Coby at (301)512-2464. 
 
The permit application and supporting documentation, along with the draft permit are all 
available for public inspection at AQD and copies may be made available between the hours of 
8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested parties wishing to view these 
documents should provide their names, addresses, telephone numbers and affiliation, if any, to 
Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a public hearing on this subject 
within 30 days of publication of this notice.  The written comments must also include the 
person’s name, telephone number, affiliation, if any, mailing address and a statement outlining 
the air quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 
No written comments postmarked after December 30, 2013 will be accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6003-R2 
to operate one (1) 60 kW diesel-fired emergency generator set at the Cellco Partnership (DBA 
Verizon Wireless) property located at 620 Michigan Avenue NE, Washington DC 20317. The 
contact person for the facility is Pat Coby at (301)512-2464. 
 
The permit application and supporting documentation, along with the draft permit are all 
available for public inspection at AQD and copies may be made available between the hours of 
8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested parties wishing to view these 
documents should provide their names, addresses, telephone numbers and affiliation, if any, to 
Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a public hearing on this subject 
within 30 days of publication of this notice.  The written comments must also include the 
person’s name, telephone number, affiliation, if any, mailing address and a statement outlining 
the air quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 
No written comments postmarked after December 30, 2013 will be accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
 

 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016363

mailto:Stephen.Ours@dc.gov


DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6005-R2 
to operate one (1) 60 kW diesel-fired emergency generator set at the Cellco Partnership (DBA 
Verizon Wireless) property located at 16th and Kennedy Streets NE, Washington DC 20011. The 
contact person for the facility is Pat Coby at (301)512-2464. 
 
The permit application and supporting documentation, along with the draft permit are all 
available for public inspection at AQD and copies may be made available between the hours of 
8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested parties wishing to view these 
documents should provide their names, addresses, telephone numbers and affiliation, if any, to 
Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a public hearing on this subject 
within 30 days of publication of this notice.  The written comments must also include the 
person’s name, telephone number, affiliation, if any, mailing address and a statement outlining 
the air quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 
No written comments postmarked after December 30, 2013 will be accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6006-R2 
to operate one (1) 60 kW diesel-fired emergency generator set at the Cellco Partnership (DBA 
Verizon Wireless) property located at Rock Creek Park Maintenance Yard, NE, Washington DC 
20003. The contact person for the facility is Pat Coby at (301)512-2464. 
 
The permit application and supporting documentation, along with the draft permit are all 
available for public inspection at AQD and copies may be made available between the hours of 
8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested parties wishing to view these 
documents should provide their names, addresses, telephone numbers and affiliation, if any, to 
Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a public hearing on this subject 
within 30 days of publication of this notice.  The written comments must also include the 
person’s name, telephone number, affiliation, if any, mailing address and a statement outlining 
the air quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 
No written comments postmarked after December 30, 2013 will be accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue permit #6319-R1 to the 
Architect of the Capitol to operate one diesel-fired emergency generator engine located in 
Washington, DC. The contact person for the facility is James Styers, Environmental Engineer, at 
(202) 226-6636. 
. 
Emergency Generator to be Permitted 
 
Equipment 
Location 

Address Engine 
Size 

Fuel Model 
Number 

Serial 
Number 

Thurgood 
Marshall Federal 
Judiciary Building 

One Columbus Circle NE 
Washington, DC 20002 

906 kW 
(1,214 HP) 

No. 2  
Fuel Oil  
(Diesel) 

C27 MJE01919  

 
The proposed emission limits are as follows: 
 
a. Emissions shall not exceed those found in the following table as measured in accordance with 

the procedures found in 40 CFR 89, Subpart E: [40 CFR 60.4205(b), 40 CFR 60.4202(a)(2), 
and 40 CFR 89.112(a)] 

 
Emission Standards 

Pollutant g/kW-hr 
NMHC+NOx 6.4 
CO 3.5 
PM 0.20 

 
b. Visible emissions shall not be emitted into the outdoor atmosphere from the generator, except 

that discharges not exceeding forty percent (40%) opacity (unaveraged) shall be permitted for 
two (2) minutes in any sixty (60) minute period and for an aggregate of twelve (12) minutes 
in any twenty-four hour (24 hr.) period during start-up, cleaning, adjustment of combustion 
controls, or malfunction of the equipment [20 DCMR 606.1] 

 
 c. An emission into the atmosphere of odorous or other air pollutants from any source in any 

quantity and of any characteristic, and duration which is, or is likely to be injurious to the 
public health or welfare, or which interferes with the reasonable enjoyment of life or property 
is prohibited. [20 DCMR 903.1]  
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The estimated emissions from the unit are as follows: 
 
Pollutant Emission Rate (lb/hr) Maximum Annual 

Emissions (tons/yr) 
Total Particulate Matter (PM - Total) 0.12 0.03 
Sulfur Oxides (SOx) 0.015 0.004 
Nitrogen Oxides (NOx) 13.74 3.44 
Volatile Organic Compounds (VOCs) 0.11 0.03 
Carbon Monoxide (CO) 0.76 0.19 

 
The application to operate the generator and the draft permit are available for public inspection at 
AQD and copies may be made available between the hours of 8:15 A.M. and 4:45 P.M. Monday 
through Friday.  Interested parties wishing to view these documents should provide their names, 
addresses, telephone numbers and affiliation, if any, to Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a hearing on this subject within 
30 days of publication of this notice.  The written comments must also include the person’s 
name, telephone number, affiliation, if any, mailing address and a statement outlining the air 
quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permits and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 

No written comments or hearing requests postmarked after December 30, 2013 will be 
accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue a permit #6320-R1 to the 
Architect of the Capitol to operate one diesel-fired emergency generator engine located in 
Washington, DC. The contact person for the facility is James Styers, Environmental Engineer, at 
(202) 226-6636. 
. 
Emergency Generator to be Permitted 
 
Equipment 
Location 

Address Engine 
Size 

Fuel Model 
Number 

Serial 
Number 

Thurgood 
Marshall Federal 
Judiciary Building 

One Columbus Circle NE 
Washington, DC 20002 

906 kW 
(1,214 HP) 

No. 2  
Fuel Oil  
(Diesel) 

C27 MJE01916  

 
The proposed emission limits are as follows: 
 
a. Emissions shall not exceed those found in the following table as measured in accordance with 

the procedures found in 40 CFR 89, Subpart E: [40 CFR 60.4205(b), 40 CFR 60.4202(a)(2), 
and 40 CFR 89.112(a)] 

 
Emission Standards 

Pollutant g/kW-hr 
NMHC+NOx 6.4 
CO 3.5 
PM 0.20 

 
b. Visible emissions shall not be emitted into the outdoor atmosphere from the generator, except 

that discharges not exceeding forty percent (40%) opacity (unaveraged) shall be permitted for 
two (2) minutes in any sixty (60) minute period and for an aggregate of twelve (12) minutes 
in any twenty-four hour (24 hr.) period during start-up, cleaning, adjustment of combustion 
controls, or malfunction of the equipment [20 DCMR 606.1] 

 
 c. An emission into the atmosphere of odorous or other air pollutants from any source in any 

quantity and of any characteristic, and duration which is, or is likely to be injurious to the 
public health or welfare, or which interferes with the reasonable enjoyment of life or property 
is prohibited. [20 DCMR 903.1]  
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The estimated emissions from the unit are as follows: 
 
Pollutant Emission Rate (lb/hr) Maximum Annual 

Emissions (tons/yr) 
Total Particulate Matter (PM - Total) 0.12 0.03 
Sulfur Oxides (SOx) 0.015 0.004 
Nitrogen Oxides (NOx) 13.74 3.44 
Volatile Organic Compounds (VOCs) 0.11 0.03 
Carbon Monoxide (CO) 0.76 0.19 

 
The application to operate the generator and the draft permit are available for public inspection at 
AQD and copies may be made available between the hours of 8:15 A.M. and 4:45 P.M. Monday 
through Friday.  Interested parties wishing to view these documents should provide their names, 
addresses, telephone numbers and affiliation, if any, to Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a hearing on this subject within 
30 days of publication of this notice.  The written comments must also include the person’s 
name, telephone number, affiliation, if any, mailing address and a statement outlining the air 
quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permits and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 

No written comments or hearing requests postmarked after December 30, 2013 will be 
accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6757 to 
the Fort Myer Construction Company to operate one (1) crusher powered by a 275 horsepower 
caterpillar engine at Rhode Island Avenue, NE, Lot 5, Square 3605, Washington, DC 20018. The 
contact person for the facility is Lewis Shrensky, Executive Vice President at (202) 636-9535. 
 
The proposed emission limits are as follows: 
 
a. Emissions from the engine powering the crusher shall not exceed those found in the 

following table, as measured according to the procedures set forth in 40 CFR 89, Subpart E. 
[40 CFR 60.4205(b) 40 CFR 60.4202(a)(2) and 40 CFR 89.112(a)] 

 
Pollutant Emission Limits (g/kW-hr) 

NMHC+NOx CO PM 
4.0 3.5 0.20 

 
b. Emissions of dust shall be minimized in accordance with the requirements of 20 DCMR 605 

and the “Operational Limitations” of this permit. 
 

c. The emission of fugitive dust from any material handling, screening, crushing, grinding, 
conveying, mixing, or other industrial-type operation or process is prohibited. [20 DCMR 
605.2] 
 

d. Emissions from the engine powering the crusher shall not exceed those achieved by proper 
operation of the equipment in accordance with manufacturer’s specifications. 

 
e. Visible emissions shall not be emitted into the outdoor atmosphere from stationary sources; 

provided, that the discharges not exceeding forty percent (40%) opacity (unaveraged) shall 
be permitted for two (2) minutes in any sixty (60) minute period and for an aggregate of 
twelve (12) minutes in any twenty-four hour (24 hr.) period during start-up, cleaning, soot 
blowing, adjustment of combustion controls, or malfunction of the equipment. [20 DCMR 
606.1] 

 
f. An emission into the atmosphere of odorous or other air pollutants from any source in any 

quantity and of any characteristic, and duration which is, or is likely to be injurious to the 
public health or welfare, or which interferes with the reasonable enjoyment of life or property 
is prohibited. [20 DCMR 903.1] 
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The estimated emissions from the engine and crusher are as follows: 
 
Pollutant Maximum Annual 

Emissions (tons/yr) 
Carbon Monoxide (CO) 6.93 
Oxides of Nitrogen (NOx) 7.92 
Total Particulate Matter, PM (Total) 3.24 
Volatile Organic Compounds (VOCs) 3.04 
Sulfur Dioxide (SOx) 2.45 

 
The application to operate the crusher and associated engine and the draft permit and supporting 
documents are available for public inspection at AQD and copies may be made available 
between the hours of 8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested parties 
wishing to view these documents should provide their names, addresses, telephone numbers and 
affiliation, if any, to Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a hearing on this subject within 
30 days of publication of this notice.  The written comments must also include the person’s 
name, telephone number, affiliation, if any, mailing address and a statement outlining the air 
quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 

No written comments or hearing requests postmarked after December 30, 2013 will be 
accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue air quality permit #6758 to 
the Fort Myer Construction Company to operate one (1) screener powered by a 99.9 horsepower 
caterpillar engine with associated conveying at Rhode Island Avenue, NE, Lot 5, Square 3605, 
Washington, DC 20018. The contact person for the facility is Lewis Shrensky, Executive Vice 
President at (202) 636-9535. 
 
The proposed emission limits are as follows: 
 
a. Emissions from the engine associated with the screener shall not exceed those found in the 

following table, as measured according to the procedures set forth in 40 CFR 89, Subpart E. 
[40 CFR 60.4205(b) 40 CFR 60.4202(a)(2) and 40 CFR 89.112(a)] 

 
Pollutant Emission Limits (g/kW-hr) 

NMHC+NOx CO PM 
4.7 5.0 0.40 

 
b. Emissions of dust shall be minimized in accordance with the requirements of 20 DCMR 605 

and the “Operational Limitations” of this permit. 
 

c. The emission of fugitive dust from any material handling, screening, crushing, grinding, 
conveying, mixing, or other industrial-type operation or process is prohibited. [20 DCMR 
605.2] 
 

d. Emissions from the engine powering the screener shall not exceed those achieved by proper 
operation of the equipment in accordance with manufacturer’s specifications. 

 
e. Visible emissions shall not be emitted into the outdoor atmosphere from stationary sources; 

provided, that the discharges not exceeding forty percent (40%) opacity (unaveraged) shall 
be permitted for two (2) minutes in any sixty (60) minute period and for an aggregate of 
twelve (12) minutes in any twenty-four hour (24 hr.) period during start-up, cleaning, soot 
blowing, adjustment of combustion controls, or malfunction of the equipment. [20 DCMR 
606.1] 

 
f. An emission into the atmosphere of odorous or other air pollutants from any source in any 

quantity and of any characteristic, and duration which is, or is likely to be injurious to the 
public health or welfare, or which interferes with the reasonable enjoyment of life or property 
is prohibited. [20 DCMR 903.1] 
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The estimated emissions from the screener engine, screener, and conveying are as follows: 
 
Pollutant Maximum Annual 

Emissions (tons/yr) 
Carbon Monoxide (CO) 2.52 
Oxides of Nitrogen (NOx) 2.88 
Total Particulate Matter, PM (Total) 14.86 
Volatile Organic Compounds (VOCs) 1.10 
Sulfur Dioxide (SOx) 0.89 

 
The application to operate the screener, associated engine, and conveying and the draft permit 
and supporting documents are available for public inspection at AQD and copies may be made 
available between the hours of 8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested 
parties wishing to view these documents should provide their names, addresses, telephone 
numbers and affiliation, if any, to Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a hearing on this subject within 
30 days of publication of this notice.  The written comments must also include the person’s 
name, telephone number, affiliation, if any, mailing address and a statement outlining the air 
quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 

No written comments or hearing requests postmarked after December 30, 2013 will be 
accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
 

 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016373

mailto:Stephen.Ours@dc.gov


DISTRICT DEPARTMENT OF THE ENVIRONMENT 
 

FISCAL YEAR 2014 
 

PUBLIC NOTICE 
 

Notice is hereby given that, pursuant to 40 C.F.R. Part 51.161, and D.C. Official Code §2-505, 
the Air Quality Division (AQD) of the District Department of the Environment (DDOE), located 
at 1200 First Street NE, 5th Floor, Washington, DC, intends to issue Permit #6789 to the George 
Washington University to construct and operate one natural gas fired emergency generator set, 
located in Washington, DC. The contact person for the facility is James Schrote, Executive 
Director, Facilities Services, at (202) 994-0543. 
 
Emergency Generator to be Permitted 
 

Equipment 
Location   

Address Equipment Size  Manufacturer and Model Permit 
No. 

Museum 
 

701 21st Street NW 
Washington DC 

355 kW generator 
530 HP engine  

Doosan D183TIC Engine/ 
Kohler Power Systems 
350REZXB Generator 

6789 

 
The proposed emission limits are as follows: 
 
a. Emissions from this unit shall not exceed those in the following table [40 CFR 60.4233(e) 

and Subpart JJJJ, Table 1]: 
 

Pollutant Emission Limits (g/HP-hr) 
NOx CO VOC 
2.0 4.0 1.0 

 
b. Visible emissions shall not be emitted into the outdoor atmosphere from this generator, 

except that discharges not exceeding forty percent (40%) opacity (unaveraged) shall be 
permitted for two (2) minutes in any sixty (60) minute period and for an aggregate of twelve 
(12) minutes in any twenty-four hour (24 hr.) period during start-up, cleaning, adjustment of 
combustion controls, or malfunction of the equipment [20 DCMR 606.1]. 
 

c. An emission into the atmosphere of odorous or other air pollutants from any source in any 
quantity and of any characteristic, and duration which is, or is likely to be injurious to the 
public health or welfare, or which interferes with the reasonable enjoyment of life or property 
is prohibited. [20 DCMR 903.1]  

 
The estimated maximum emissions from the emergency generator are as follows: 
 
Pollutant Maximum Annual 

Emissions (tons/yr) 
Carbon Monoxide (CO) 0.184 
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Pollutant Maximum Annual 
Emissions (tons/yr) 

Oxides of Nitrogen (NOx) 0.0263 
Total Particulate Matter , PM (Total) 0.0101 
Sulfur Dioxide (SOx) 0.000597 

 
The application to construct and operate the emergency generator and the draft permit and 
supporting documents are available for public inspection at AQD and copies may be made 
available between the hours of 8:15 A.M. and 4:45 P.M. Monday through Friday.  Interested 
parties wishing to view these documents should provide their names, addresses, telephone 
numbers and affiliation, if any, to Stephen S. Ours at (202) 535-1747. 
 
Interested persons may submit written comments or may request a hearing on this subject within 
30 days of publication of this notice.  The written comments must also include the person’s 
name, telephone number, affiliation, if any, mailing address and a statement outlining the air 
quality issues in dispute and any facts underscoring those air quality issues.  All relevant 
comments will be considered in issuing the final permit. 
 

Comments on the proposed permit and any request for a public hearing should be addressed to: 
 

Stephen S. Ours                                                                                                                                 
Chief, Permitting Branch 

Air Quality Division 
District Department of the Environment 

1200 First Street NE, 5th Floor 
Washington, DC 20002 
Stephen.Ours@dc.gov 

 

No written comments or hearing requests postmarked after December 30, 2013 will be 
accepted. 
 
For more information, please contact Stephen S. Ours at (202) 535-1747. 
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 1 

DEPARTMENT OF HEALTH 
 

NOTICE OF PAYMENT ADJUSTMENT  
 

The Acting Director of the Department of Health, pursuant to the authority 
set forth in section 9(c) of the District of Columbia Health Professional 
Recruitment Program Act of 2005 (“Act”), effective March 8, 2006 (D.C. 
Law 16-71; D.C. Official Code § 7-751.08(c)), hereby gives notice of the 
adjustment to the rate of repayment to participants in the District of 
Columbia Health Professional Recruitment Program established by section 3 
of the Act.  The payment amounts are being increased to reflect the rate of 
inflation since implementation of the program based on the change in the 
Consumer Price Index (CPI) since that time.  Section 8(c) of the Act 
authorizes the Director to increase the dollar amount of the total loan 
repayment annually to adjust for inflation.  Since 2012, the CPI has 
increased by 1.18%, therefore the new repayment amounts shall be as 
follows:  
 
For physicians and dentists starting in fiscal year 2013: 
 
For the first year of service, 18% of total debt, not to exceed $25,344; 
For the second year of service, 26% of total debt, not to exceed $36,608; 
For the third year of service, 28% of total debt, not to exceed $39,424; and 
For the fourth year of service, 28% of total debt, not to exceed $39,424. 
 
For all other health professionals starting in fiscal year 2013: 
  
For the first year of service, 18% of total debt, not to exceed $13,939; 
For the second year of service, 26% of total debt, not to exceed $20,134; 
For the third year of service, 28% of total debt, not to exceed $21,683; and 
For the fourth year of service, 28% of total debt, not to exceed $21,683. 
 
The new loan repayment rates stated herein shall be effective upon 
publication of this notice in the D.C. Register. 
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MERIDIAN PUBLIC CHARTER SCHOOL  
 

REQUEST FOR PROPOSALS 
 

Educational & Operational Capacity Building Services 
 
Meridian Public Charter School serves nearly 600 students in Pre-kindergarten through 
eighth grade in Washington, D.C. The mission of Meridian is to instill within our 
students the passion for learning and to build self-confidence and self-respect through 
academic achievement. We aim to do this by creating a secure and positive learning 
environment in which children are encouraged to develop their full potential, 
intellectually, physically, socially, and emotionally. 
 
For information regarding the school please see: www.meridian-dc.org 
 
RFP Process and Instructions Schedule and Deadlines:  
Meridian anticipates that the proposal submission, review, and evaluation process for this 
procurement will take place according to the following schedule:  
 
RFP Released    Responses Due   Award Contract  
December 6, 2013   December 13, 2013   December 16, 2013  
 
Terms: 
Meridian seeks a contract beginning on December 18, 2013 for school improvement and 
capacity building services. The contract will be for one year with the option of annual 
renewal for three additional years conditional on satisfactory performance.  
 
Description of anticipated services:  
Meridian seeks a proven school consultant to lead targeted school improvement and 
capacity building efforts with the goals of: 
 

• Ensuring 100% compliance with all DC performance and compliance regulations 
• Increasing academic performance for all students by supporting intensive data-

driven instructional interventions  
• Increasing the school’s capacity in operations, recruitment and fund development 

 
Return of proposals:  
Interested consultants should submit a proposal consisting of the following: 
 
1. Qualifications and experience, including but not limited to: 

• brief (one-two paragraph) biographies of key staff members who would work 
on the project; and 

• detailed examples of current comparable projects, including contact 
information for references. 
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2. Description of consultant’s approach and experience in the following areas of 
work: 

• Creating and monitoring systems for managing PMF and OSSE rules, regulations 
and performance standards 

• Designing and implementing proven academic interventions yielding concrete 
results 

• Implementing best practice recruitment and evaluation processes 
• Designing and maintaining fundraising initiatives 

 
3. A fee structure.  
4. Unsigned contract with the effective date blank/TBD must be included with 
 the proposal. 
5. Any other pertinent information may be included. 
 
Please return your bid proposal by December 13, 2013 at 5:00pm. All proposals must be 
sent electronically in Portable Document Format (PDF). No hard copy proposals will be 
accepted.  
 
Proposals should be sent with the email subject line: 2013 Meridian School Capacity 
Building Services-[organization name]. The file should be: organization_name-2013-
Capacity_Building_Proposal.pdf. Proposals should be emailed to: Tamara Cooper at 
tcooper@meridian-dc.org.  
 
Proposals will be evaluated considering cost, ability to meet anticipated services, and past 
experience. Meridian reserves the right to not award a contract if the pool of applicants 
lacks sufficient experience or cost is prohibitive.  
 
For questions regarding this RFP please contact:  
 
Tamara Cooper 
2120 13th St NW 
Washington, DC 20009 
Phone: (202) 387-9830 
tcooper@meridian-dc.org 
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 
 

NOTICE OF REIMBURSABLE BUDGETS AND TOTAL GROSS 
JURISDICTIONAL REVENUES 

 
ASMT2014, ASSESSMENTS FOR FISCAL YEAR 2014 
 
 1. The Public Service Commission of the District of Columbia 
(“Commission”) hereby gives notice pursuant to Rule 1302.1 of Chapter 13 of Title 15 of 
the District of Columbia Municipal Regulations, “Rules Implementing the Public Utilities 
Reimbursement Fee Act of 1980” (“Chapter 13”), of the net reimbursable budgets for the 
Commission and for the Office of the People’s Counsel (“OPC”) for Fiscal Year 2014 
(“FY 2014”).1  In addition, pursuant to Rule 1302.1(b), the Commission gives notice of 
the total gross revenue of each public utility, competitive electricity supplier, competitive 
natural gas supplier, and competitive local exchange carrier (“CLEC”) for the preceding 
calendar year, calendar year 2012. 
 
 2. The net reimbursable budget for the Commission for FY 2014 is 
$11,611,989.16.  The net reimbursable budget for OPC for FY 2014 is $6,565,522.88. 
 
 3. The total gross revenues of all  public utilities, competitive electricity 
suppliers, competitive natural gas suppliers, and CLECs for the preceding calendar year, 
calendar year 2012, were $1,836,609,823.39. 
 
 
 

                                                 
1  Rule 1302.1 states that:  “[n]ot later than thirty (30) days following the start of each fiscal year, the 
Commission shall publish the following information in the District of Columbia Register:  (a) The net 
reimbursable budgets for the Commission and the Office of the People’s Counsel for that fiscal year; and 
(b) The total of the gross revenues of each public utility, competitive electric supplier, competitive natural 
gas supplier, and CLEC for the preceding calendar year.”  15 DCMR § 1302.1.  The Commission 
recognizes that this notice is being published beyond the 30-day period prescribed in the rule, but waives 
the time period in Rule 1302.1 since it is now correcting the error. 
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 
 
 

PUBLIC NOTICE  
 
 
FORMAL CASE NO. 1086, IN THE MATTER OF THE INVESTIGATION INTO THE 
POTOMAC ELECTRIC POWER COMPANY’S RESIDENTIAL AIR CONDITIONER 
DIRECT LOAD CONTROL PROGRAM; 
 
AND 
 
FORMAL CASE NO. 1109, IN THE MATTER OF THE INVESTIGATION INTO THE 
POTOMAC ELECTRIC POWER COMPANY’S DISTRICT OF COLUMBIA DYNAMIC 
PRICING PROGRAM PROPOSAL 
 

1. The Public Service Commission of the District of Columbia (“Commission”) 
hereby gives notice of its intent to act upon the Potomac Electric Power Company (“Pepco” or 
“Company”) Proposed Advanced Metering Infrastructure (“AMI”) Enabled Dynamic Pricing 
Plan 1 in not less than thirty (30) days from the date of publication of this Public Notice in the 
D.C. Register. 
 

2. On October 7, 2013, Pepco filed a proposed Advanced Metering Infrastructure 
(“AMI”) enabled dynamic pricing plan for the District of Columbia in which it seeks to 
implement the dynamic pricing program beginning on June 1, 2014, if approval is received from 
the Commission by January  31, 2014.  If approval is not received by January 31, 2014, Pepco 
proposes a June 1, 2015 implementation.2  In its filing, Pepco requests that the Commission 
approve the following items:  (1) Pepco’s proposed residential dynamic pricing plan  (called the 
“Peak Energy Savings Credit”)3 including associated tariff revisions, a true-up mechanism, and 
an education campaign; (2) tariff revisions that describe the manner that dynamic pricing and the 
Energy Wise Rewards Program™ (“EWR”) billing credits will operate for those customers who 
participate in both; (3) a pilot program of residential In Home Displays (“IHDs”) to convey 
detailed energy usage information and dynamic pricing signals, with the cost of the program to 
be recorded as a regulatory asset and recovered through a subsequent base distribution rate case; 

                                                 
1 Pepco’s filing was initially docketed in Formal Case No. 1083, In the Matter of the Investigation into the 
Policy Matters Pertaining to the Implementation of the Smart Grid (“Formal Case No. 1083”) and in Formal Case 
No. 1086, In the Matter of the Investigation into the Potomac Electric Power Company’s Residential Air 
Conditioner Direct Load Control Program (“Formal Case No. 1086”), filed October 7, 2013.  The filing was 
subsequently transferred from Formal Case No. 1083 to Formal Case No. 1109, In the Matter of the Investigation 
into the Potomac Electric Power Company’s District of Columbia Dynamic Pricing Program Proposal (“Formal 
Case No. 1109”),  in this document, Pepco’s filing will be referred to as “Pepco’s Tariff Application.”  However, the 
filing will remain in Formal Case No. 1086 since a part of the Company’s proposal relates to its Direct Load Control 
(“DLC”) Program.     
 
2 Formal Case Nos. 1086 and 1109, Pepco’s Tariff Application. 
 
3  Under the Company’s proposed plan, all residential distribution customers will be placed under a critical 
peak rebate form of dynamic pricing called (Critical Peak Rebate Program-CPR). 
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and (4) a pilot program to remotely reduce the load of window air conditioning units, with the 
cost of the program to being recorded as a regulatory asset and recovered through a subsequent 
rate case.4 
 

3. Specifically, under the Company’s proposed plan, “[a]ll District of Columbia 
residential distribution customers will be automatically enrolled in dynamic pricing regardless of 
whether they purchase their energy supply through Pepco’s Standard Offer Service (“SOS”) rate 
or through a competitive supplier.”5  However customers who participate in a supplier’s or a 
curtailment service provider’s demand response program that is bid into the PJM demand 
response market will not be able to participate in Pepco’s CPR program to prevent duplicate 
bidding of the resource into the PJM market.6  The Company indicates that the Peak Energy 
Savings Credit (“PESC”) dynamic pricing rate “will be applied to the distribution portion of 
customer bills”7   for customers who have AMI meters. Pepco states that “[c]ustomers who 
participate in a supplier’s or a curtailment service provider’s demand response program that is 
bid into the PJM demand response market will not be able to participate in Pepco’s Critical Peak 
Rebate (“CPR”) program to prevent duplicate bidding of the resource into the PJM Market.”8  
Pepco proposes to establish an initial dynamic pricing credit of $1.25 per kWh.  Pepco states that 
under the PESC, “the distribution service portion of a customer’s bill is modified by a credit 
calculated by applying the bill credit amount of $1.25 per kWh to the difference between actual 
kWh consumption and a Customer Base Line (“CBL”) level of consumption during the Peak 
Savings period designated by the Company.”9  Pepco indicates that under the proposed PESC 
rate, “customers will have the opportunity to earn bill credits for energy reductions that occur 
during designated periods, but they will not face higher electricity rates if they are unable to 
reduce their energy use.”10   
 

4. Pepco asserts that the “[d]ynamic pricing will apply year-round with an emphasis 
on summer activations (typically during the months of June through September)” and that 
“Typical Peak Savings events will occur during summer weekday afternoons due to the high 
electricity loads that result from the use of air conditioning [ ] to combat high temperature and 
humidity conditions.”11  Pepco states that it “will notify Customers of an anticipated Peak Saving 
event by 9 p.m. on the day prior to an event” and that it “anticipates that it will call a minimum 

                                                 
4 Id. at 1. 
 
5 Id. at 3. 
 
6  Id at n3. 
 
7 Id. at 7. 
 
8  Id. at  3. 
 
9 Id. at 7. 
 
10 Id. at 3. 
 
11 Id. at 9. 
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of four and a maximum of 15 Peak Savings events per summer.”12 Also, the Company proposes 
that for “PJM – declared emergencies, the duration of each Peak Savings event will match or 
exceed the length of the PJM emergency event”13 because Pepco proposes to make the “duration 
of Critical Events be consistent with PJM market rules.”14  
 

5. According to Pepco, the funding for the credit would be primarily “sourced from 
demand response market opportunities within the PJM capacity and energy markets.”15  Pepco 
proposes to establish an “annual distribution rate true-up mechanism for the difference between 
PJM market revenues, PJM market transactional costs, customer credit payments, and ongoing 
program operational expenses.”16  The Company states that the “true-up would be applied to 
residential distribution customer bills as an adjustment to the distribution price charged per kWh 
of consumption.”17  According to the Company, “An annual true-up adjustment filing would be 
made during the month of November and an adjustment would be made effective as of the billing 
month of January for the prior years over or under collection due to changing kWh distribution 
sales.”18 
 
 6. Pepco states that its “existing EWR Program currently provides summer monthly 
billing credits to program participants in exchange for permitting the cycling of their central air 
conditioners/heat pumps in accordance with the terms of the program.”19  The Company asserts 
that to “integrate dynamic pricing with these programs when the dynamic pricing rebate becomes 
effective, Pepco proposes to establish a monthly billing credit true-up for EWR customers.”20  
Pepco submits that “under the Company’s proposal, EWR Program participants would continue 
to earn their annual EWR credit and have the opportunity to earn additional credits by reducing 
energy use during PESC events.”21  The Company asserts that this “proposal seeks to maximize 
1) available EWR demand reductions; 2) customer program participation; and 3) participant 
satisfaction.”22   

                                                 
12 Id. at 10 and 11. 
 
13 Id. at 10.  
 
14  Id. 
 
15 Id. at 3-4. 
 
16 Id. at 13. 
 
17 Id. 
 
18 Id. 
 
19  Id. at 26. 
 
20  Id. 
 
21  Id. 
 
22  Id. 
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 7. Pepco proposes to establish an IHD pilot for residential customers “to determine 
whether these devices assist customers in better managing their electricity use and responding to 
PESC events.”23  The Company asserts that “one recent study has estimated that the use of IHDs 
could reduce residential customer energy use between 3 and 13%.”24  According to the 
Company, “the IHD pilot will begin during Q1 2014 and continue throughout the year, assuming 
Commission approval of the pilot is received no later than January 31, 2014” and “a report 
summarizing the findings of the pilot will be prepared and available by the end of Q2 2015.” 25   
Pepco asserts that the “results of the pilot will help to determine whether IHDs should be 
offered/incented by Pepco in the future.”26  Pepco states that “IHD devices also provide 
customers with detailed energy use information directly from their installed AMI meters” and 
that “displayed data can include instantaneous electric energy use data, daily energy use, weekly 
energy use, and an estimate of associated electricity costs.”27  Also, the Company submits that 
“alerts concerning PESC and EWR events can be provided directly to the IHD device to 
encourage customer energy reductions.”28  Pepco “proposes to establish a regulatory asset to 
account for these costs” and “will seek recovery of the costs in a subsequent distribution rate 
case . . .”29  
 
 8. The Company states that it “currently offers smart thermostats or direct load 
equipment to residential customers through the existing EWR Program.”30  Pepco asserts that the 
“EWR Program permits Pepco to reduce participant residential central air conditioning 
compressor load during high demand periods by sending a signal to the direct load control 
equipment to cycle compressors.”31  According to the Company, “significant numbers of District 
of Columbia residential customers rely upon the use of window air conditioners for their cooling 
needs, and those units are not eligible for inclusion in the EWR program.”32  Pepco states that 
“existing technology is available to remotely control window AC units.”33  Pepco asserts that “at 
this time, the Company proposes to establish a residential window air conditioner pilot program 

                                                 
23  Id. 
 
24  Id. 
 
25  Id. 
 
26  Id. 
 
27  Id. at 28. 
 
28  Id. 
 
29  Id. 
 
30  Id. at 29.  
 
31  Id. 
 
32  Id. 
 
33  Id. 
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that would operate during the summer of 2014.”34  The Company “proposes to establish a 
regulatory asset to account for these costs” and “will seek recovery of the costs in a subsequent 
distribution rate case . . .”35  
 

 9. Finally, Pepco states that it “has developed an education campaign for PESC in 
the District of Columbia.”36  According to the Company, the key objectives of the PESC 
education campaign include the following: 

 
(1) “to explain Pepco’s PESC program clearly and simply, so 
customers will participate by reducing energy use during the designated 
hours on Peak Savings Days; (2) to explain the difference between and 
benefits of the PESC and EWR programs.  The EWR Program provides an 
enabling tool where by Pepco can automatically reduce a residential 
customer’s central air conditioner energy use and the PESC Program 
permits each residential customer to reduce their energy use directly 
through own actions; (3) encourage customers to enroll in My Account, 
Pepco’s online account management and energy analysis tool, and learn 
about the many tolls that are available to help customers reduce and 
manage their electricity consumption; and (4) help customers understand 
that reducing peak usage on the hottest days of summer will help to reduce 
energy prices and ultimately reduce electric costs for all customers.37   

 
10. Pepco asserts that there will be communications challenges for the campaign such 

as “addressing limited customer awareness concerning the PESC program, reaching Spanish 
speaking and other non-English speaking customers, reaching low income customers, 
communicating with elderly customers, customers with disabilities, and others who may need 
electricity during Peak Energy Days for medical or health reasons.38  Pepco indicates that to 
address these and other communication challenges it has “developed a plan for the campaign, 
based on proven tactics and lessons learned during the Maryland phase-in experience with 
PESC.”39  Pepco states that “vulnerable customers and caretakers will receive targeted 
messaging both through written communications and community outreach.”40 

 
11. If Pepco’s Application is approved as filed, Pepco represents that changes would 

need to be made to the following tariff pages: 
 
                                                 
34   Id. at 30.  
 
35  Id. 
 
36  Id. at 14. 
 
37  Id. at 14-15.  
 
38  Id. 15-16.  
 
39  Id. at 16.  Pepco has been operating a similar program in Maryland since June 2012. 
 
40  Id. at 17. 
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POTOMAC ELECTRIC POWER COMPANY, P.S.C. of D.C. No. 1 
17th Revised Page No. R-1 
17th Revised Page No. R-2 

63rd Revised Page No. R-2.1 
39th Revised Page No. 2.2 

13th Revised Page No. R-3 
13th Revised Page No. R-3.1 

13th Revised Page No. R-4 
13th Revised Page No. R-4.1 

11th Revised Page No. R-5 
11th Revised Page No. R-5.1 

8th Revised Page No. R-29 
1st Revised Page No. R-50 

1st Revised Page No. R-50.1 
Original Page No. R-51 

Original Page No. R-51.1 
 

12. Accordingly, Pepco seeks approval of its proposed residential dynamic pricing 
plan with the associated tariff revisions and approval of the pilot programs for the In Home 
Displays and the window air conditioning unit program. The Commission seeks comments on 
the design, details, appropriateness, cost, impact on competition, and other policy, financial and 
practical aspects of the four proposed programs.       

 
13. Pepco’s Application is on file with the Commission and may be reviewed at the 

Office of the Commission Secretary, 1333 H Street, N.W., Second Floor, West Tower, 
Washington, D.C. 20005, between the hours of 9:00 a.m. and 5:30 p.m., Monday through Friday 
or may be obtained by visiting the Commission’s website at www.dcpsc.org. The Application 
can be found in eDocket under Formal Case No. 1109.  Copies of Pepco’s Application are also 
available upon request, at a per-page reproduction cost by contacting the Commission Secretary 
at 202-626-5150 or bwestbrook@psc.dc.gov. 
 

14. All persons interested in commenting on Pepco’s proposed dynamic pricing  
Application, CPR program, IHD program and window air conditioning unit pilot program  may 
submit written comments and reply comments no later than thirty (30) and forty-five (45) days, 
respectively, after publication of this Public Notice in the D.C. Register with Brenda Westbrook-
Sedgwick, Commission Secretary, at the above address.  After the comment period has expired, 
the Commission will take final action on Pepco’s Application. 
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DISTRICT OF COLUMBIA RETIREMENT BOARD  
 

NOTICE OF PUBLIC INTEREST 
 

CERTIFICATION OF WINNER OF THE ELECTION TO SERVE AS  
THE RETIRED TEACHER MEMBER OF THE BOARD 

 
The District of Columbia Retirement Board (the “Board”) is required to conduct elections for its 
retired member representatives to the Board. See D.C. Official Code § 1-711(b)(2) (2001). In 
accordance with the Board’s Rules for the Election of Members to the Board (“Election Rules”), 
the Board, through the American Arbitration Association (“AAA”), conducted an election for the 
representative of the retired District of Columbia teachers. 
 
The ballots were counted on Wednesday, November 20, 2013, at 900 7th Street, N.W., ML Level, 
Washington, D.C., in the presence of Board representatives, and under the supervision of AAA. 
  
AAA submitted the Certification of Results to the Board on November 21, 2013.  Pursuant to 
section 408.1 of the Election Rules, the Board hereby certifies the results of the elections and 
declares the winner to be Mary A. Collins, a retired District of Columbia teacher. 
 
Pursuant to section 408.4 of the Election Rules, any eligible candidate for this election may 
petition the Board in writing for a recount of votes within seven (7) calendar days of the date of 
publication of the certification of the winner.  The petition must be filed at the Board’s executive 
office located at 900 7th Street, N.W., 2nd Floor, Washington, D.C. 20001.  In the absence of a 
request for a recount, the election results will become final and cannot be appealed thirty (30) 
days after this publication of the Board’s certification.  
 
The Election Rules and the Certification of Results can be accessed on the Board’s website: 
 

http://www.dcrb.dc.gov 
 
Please address any questions regarding this notice to: 

 
Eric O. Stanchfield, Executive Director 
D.C. Retirement Board 
900 7th Street, N.W., 2nd Floor  

                                    Washington, D.C. 20001 
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SELA PUBLIC CHARTER SCHOOL 
 

REQUEST FOR PROPOSAL 
   

Accounting and Financial Services 
 
 
Sela Public Charter School is requesting proposals to provide accounting and financial services. 
Sela Public Charter School will enter into a contract with a vendor selected as part of this RFP 
process in January 2013.  
 
Requests for Proposals can be found at the Sela Public Charter School Website www.selapcs.org 
or by sending a request for a copy of the RFP to:  
 

Jason Lody, Executive Director 
Sela Public Charter School  

jlody@selapcs.org 

 
The deadline for submitting proposals is 5:00p.m. on Friday, December 13, 2013. An original 
proposal must be submitted via email to jlody@selapcs.org with the subject heading “Your 
Company Name – Accounting/Financial Services Bid” in the e-mail subject line. Late 
proposals and/or proposals submitted via postal service or facsimile will not be accepted.  
 
 
Application Timeline 
 
 RFP Released on Monday, November 25, 2013  

 
 Proposal Submission Deadline Friday, December 13, 2013 at 5:00 p.m. 

 
 Awards Announced (via email) Wednesday, December 18, 2013 
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DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY 
 

BOARD OF DIRECTORS 
 

NOTICE OF PUBLIC MEETING 
 

The Board of Directors of the District of Columbia Water and Sewer Authority (DC Water) will 
be holding a meeting on Thursday, December 5, 2013, at 9:30 a.m.  The meeting will be held in 
the Board Room (4th floor) at 5000 Overlook Avenue, S.W., Washington, D.C. 20032.  Below is 
the draft agenda for this meeting.  A final agenda will be posted to DC Water’s website at 
www.dcwater.com. 
 
For additional information, please contact Linda R. Manley, Board Secretary at (202) 787-2332 
or linda.manley@dcwater.com. 

 
DRAFT AGENDA 

 
 

1. Call to Order       Board Chairman 
 
2. Roll Call       Board Secretary 
   
3. Approval of November 7, 2013 Meeting Minutes       Board Chairman 
 
4. Committee Reports      Committee Chairperson 
 
5. General Manager’s Report     General Manager 
 
6. Action Items       Board Chairman 
 Joint-Use  
 Non Joint-Use 
 
7. Other Business      Board Chairman 
 
8. Adjournment       Board Chairman 
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OFFICE ON WOMEN'S POLICY AND INITIATIVES 
 

DISTRICT OF COLUMBIA COMMISSION FOR WOMEN 
 

NOTICE OF PUBLIC MEETING 
 

Wednesday, December 4, 2013 
6:45 PM – 8:45 PM 

 
John A. Wilson Building 

1350 Pennsylvania Avenue, NW  
Room 301  

Washington, DC 20004 
 
 

The District of Columbia Commission for Women will hold its monthly meeting on Wednesday, 
December 4, 2013 at 6:45pm.  The meeting will be held at the John A. Wilson Building, 1350 
Pennsylvania Avenue, NW, Room 301, Washington, DC 20004. 
 
For additional information, please contact Terese Lowery, Executive Director at (202) 724-7690 
or women@dc.gov.  
 

DRAFT AGENDA 
  

    I. Call to Order 

   II.  Welcome Remarks and Introduction of Mayor Vincent C.  Gray 

  III.  Summary Presentation of Commission Accomplishments and Strategic Guide for 
Action 

  IV.  Discussion of Priority Issues and Select Commission Position Papers 

   V. Discussion of Upcoming Commission Events 

  VI.     Questions and Open Dialogue with the Mayor 

 VII. Closing Remarks 

VIII.  Adjournment 

  

Please note that this is a draft agenda and subject to change. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
  BOARD OF ZONING ADJUSTMENT 
 
 
Application No. 18544 of Penn Avenue Partnership LLC, pursuant to 11 DCMR §§ 3104.1 
and 3103.2 for a special exception from the roof structure provisions under § 411, a variance 
from the off-street parking provisions under § 2101, a variance from the size of parking space 
requirements under § 2115, and a variance from the loading requirements under § 2201, to allow 
a residential project in the C-2-A District at 1550 Pennsylvania Avenue, S.E. (Square 1077, Lot 
130). 
 
HEARING DATE:  April 30, 2013 
DECISION DATE:  May 21, 2013 
 
 

DECISION AND ORDER 
 
 

The applicant in this case is Penn Avenue Partnership LLC (“Applicant”).  The Applicant filed 
an application with the Board of Zoning Adjustment (“Board”) on February 12, 2013 regarding 
the development of a residential project located at 1550 Pennsylvania Avenue, S.E. (the 
“Property”).  The Property is located in the C-2-A Zone District.  The application sought 
variance relief under 11 DCMR § 3103.2 from § 2101 (§§ 2101.1 and 2115.21) regarding the 
parking spaces provided in the project and variance relief from the Section 2201 (§ 2201.1) 
regarding the loading facilities provided in the project.  The Applicant also requested special 
exception relief for the proposed roof structure, which was of varying height. 

The Board held a public hearing on April 30, 2013.  At a public meeting on May 21, 2013, the 
Board voted 5-0 to grant the application for the variance and special exception relief, subject to 
conditions. 

FINDINGS OF FACT 

Preliminary Matters 

1. Applicant. The application was filed by Penn Avenue Partnership LLC on February 12, 2013.  
(Exhibits 1-8.) 

2. Application.  The application requested special exception relief pursuant to § 3104.1 from the 
roof structure requirements of 411.5, which is made applicable to properties in Commercial 
Zones by § 777.1; variance relief pursuant to § 3103.2 from the number and amount of 
required loading facilities (§ 2201.1); variance relief from the number of required parking 

                                                 
1  The initial application also sought relief from § 2115.4, which requires that compact parking spaces be provided in 
groups of at least five contiguous spaces.  In response to DDOT comments, the Applicant made modifications to the 
entrance to the parking garage and the layout of the parking garage which made relief from § 2115.4 no longer 
necessary. 
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spaces (§ 2101.1), and variance relief from the requirement that a garage consist of at least 25 
parking spaces in order to provide compact parking spaces (§ 2115.2).   (Exhibits 4, 8.) 

3. Notice of Application and Notice of Public Hearing. By memoranda dated February 13, 
2013, the Office of Zoning ("OZ") advised the D.C. Office of Planning ("OP"), the Zoning 
Administrator, the District of Columbia Department of Transportation ("DDOT"), the 
Councilmember for Ward 6, Advisory Neighborhood Commission ("ANC") 6B, the ANC 
within which the Property is situated, and the Single Member District Commissioner, ANC 
6B09, of the application.  (Exhibits 12-18.) 

4. Pursuant to 11 DCMR § 3113.13, OZ mailed the Applicant, the owners of all property within 
200 feet of the Property, and ANC 6B, notice of the April 30, 2013, hearing.  Notice was also 
published in the D.C. Register. The Applicant's affidavits of posting and maintenance 
indicate that three zoning posters were posted beginning on April 11, 2013, in plain view of 
the public.  (Exhibits 17-20, 23.) 

5. Request for Party Status.  ANC 6B was automatically a party in this proceeding.  Mohamed 
R. Badissy, a resident of 821 Kentucky Avenue, S.E., attempted to file a party status request 
with the Board on April 14, 2013.  However, this Party Status request was not properly filed 
with OZ and was not officially accepted by the Board until the date of the public hearing.  At 
the public hearing, the Board granted party status to Mr. Badissy.  (Exhibit 31.) 

6. Motion for Request for Additional Relief.  On April 26, 2013, Mr. Badissy filed a motion 
requesting that the Applicant include a request for a variance from the rear yard requirements 
of § 774.  At the public hearing on April 30, 2013, the Board heard testimony from the 
Applicant as to why the project did not require rear yard relief, and the Applicant submitted a 
document detailing how the rear yard was properly calculated so that no relief was necessary.  
The Board agreed with the Applicant that rear yard relief was not needed.  (Exhibits 28, 33.) 

7. Applicant's Case.  The Applicant presented testimony and evidence from Greg Selfridge, 
representative of the Applicant and Steve Dickens, an expert in architecture.  Their relevant 
testimony is reflected in the Findings of Fact that follow. 

8. Post-Hearing Submissions.  At the conclusion of the public hearing, the Board requested that 
the Applicant submit additional information regarding the amount of the roof structure that is 
devoted to accessory rooftop use; information as to whether the Property is eligible for 
Residential Permit Parking (“RPP”) privileges; and any revisions to the plans which were 
necessary to address DDOT’s concerns with the project.  The Applicant was required to file 
this information by May 7, 2013, and all parties and District agencies were permitted to 
provide responses by May 14, 2013.  The Applicant submitted the requested information on 
May 7, 2013.  (Exhibit 36.)  DDOT submitted its supplemental report on May 14, 2013.  On 
May 13, 2013, Mr. Badissy submitted a motion to extend the period of time in which to file 
his comments on the post-hearing submissions.  On May 21, 2013, Mr. Badissy filed a post-
hearing submission which responded to the Applicant’s May 7, 2013 submission.  Mr. 
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Badissy’s May 21, 2013 submission reiterated the arguments that he made at the public 
hearing, the principal arguments being that the Applicant had failed to satisfy the exceptional 
condition and practical difficulty standards of the variance test regarding the number of 
parking spaces provided in the Project.  Mr. Badissy’s May 21, 2103 submission noted that if 
the BZA does decide to grant the variance, it should only do so in return for withholding RPP 
rights from future tenants of the project.   

9. ANC 6B.  On April 9, 2013, at a properly noticed public meeting, ANC 6B voted 9-0 to 
support of the application.  The ANC submitted a letter dated April 16, 2013, along with a 
Memorandum of Understanding signed by the Applicant and neighboring property owners 
most affected by the project, memorializing its support and noting that the proposed project’s 
impact on light, air, and privacy will be negligible. (Exhibit 26.) 

10. Organization and Persons in Support of Application.  The Capitol Hill Restoration Society 
Zoning Committee (“Committee”) submitted a letter, dated April 29, 2013, into the record 
supporting the application.  The Committee determined that the Applicant complied with the 
test for variance relief and voted unanimously to support the requested variances.  The 
Committee also found that the building will not affect the light and air or privacy and use and 
enjoyment of neighboring properties.  The Committee voted unanimously to support the 
application.  Shannon Welch, who lives at 829 Kentucky Avenue, S.E., testified in support of 
the application at the public hearing.  Ms. Welch noted the Applicant’s willingness to work 
with her and her neighbors to address their concerns.  (Exhibit 29; Tr. of April 30, 2013 
public hearing, p. 94-96.) 

11. Party in Opposition to the Application.  Mohamed R. Badissy filed a request for party status 
in opposition to the application and was granted Party Status at the Public Hearing on April 
30, 2013.  In written materials and in testimony at the public hearing, Mr. Badissy stated that 
the Applicant failed to satisfy the relevant variance standards, including a showing of 
exceptionality and practical difficulty.  Mr. Badissy also testified as to the appropriateness 
and necessity of the BZA imposing RPP restrictions on the future tenants of the building.  
(Exhibit 31; Tr. p. 97-102.) 

12. Person in Opposition to the Application.  The Board received a letter from Sid Iyer, a 
resident of 807 Kentucky Avenue, S.E., which noted his objection to the request for relief 
from the off-street parking requirements.  Mr. Iyer stated that there is a significant shortage 
of off-street parking spaces along Kentucky Avenue.  Mr. Iyer did not present any testimony 
at the public hearing.  (Exhibit 21.)   

The Subject Property and the Surrounding Area 

13. The Property is located in the C-2-A Zone District in Ward 6.  The Property is irregularly 
shaped and has frontage along Pennsylvania Avenue, S.E., Kentucky Avenue, S.E., and 
Barney Circle.  The grade of the Property drops off north to south and west to east.  The west 
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end of the Property is approximately six feet higher than the east end of the Property.  
(Exhibit 4.) 

14. A 10-foot wide alley (known as “Freedom Way”) borders the Property to the north.  The 
Property is the last property before Pennsylvania Avenue enters Barney Circle and crosses 
over the Anacostia River on the John Phillip Sousa Bridge, or conversely, the first property 
that one passes along Pennsylvania Avenue after crossing the bridge, as one heads towards 
the Capitol Hill neighborhood and Downtown.  The Property is located approximately two 
blocks from the Potomac Avenue Metro Station.  Three-story row dwellings are found 
adjacent to the property on Pennsylvania Avenue and 2½-story row dwellings are found 
along Kentucky Avenue, S.E. across the alley from the Property.  (Exhibit 4.) 

The Applicant's Proposed Project 

15. The Applicant is proposing to redevelop the site with a five-story residential building 
(“Project”).  The Project will be 50 feet tall with a floor area ratio of 3.0, and a lot occupancy 
of 72.6%.  The design of the building effectively utilizes the change in grade of the Property 
as well as the irregularly shaped lot to create an attractive residential structure that will serve 
as a distinctive architectural marker at this key intersection.  Freedom Way is currently only 
10 feet wide and includes a sharp turn at the southern end, adjacent to the Property, which is 
difficult for vehicles to navigate.  Residents of the neighborhood told the Applicant that 
people frequently head the wrong way (northbound) on Freedom Way in order to avoid this 
sharp turn.  At the request of DDOT and the community, the building was pulled back from 
the lot lines along Freedom Way in order to allow for improved vehicular travel movements 
along Freedom Way.  (Exhibits 4, 24, 36.) 

16. The parking spaces provided in the Project are located at-grade along Freedom Way in the 
rear of the building, and in one below-grade level of parking. Access to the below-grade 
parking level in the building was originally proposed from the Kentucky Avenue right-of-
way adjacent to the alley.  In response to issues raised by DDOT, the Applicant pushed the 
entrance to the parking garage further back into the site, so that the entrance was solely from 
Freedom Way.  

17. The application sought a variance of 11 parking spaces, based on the ultimate range of 
residential units included in the Project, and the ability to provide compact parking spaces in 
a parking garage with less than 25 parking spaces.  The Applicant submitted a 
Comprehensive Transportation Review (“CTR”) which addressed the expected parking 
demand for the Project and the impacts that this Project will have on the surrounding streets 
and community.  The CTR concluded that “the proposed development is expected to generate 
little parking demand, based on land use, development density, transit availability and 
convenience, bicycle and pedestrian facility availability, and resident demographics.”  The 
CTR also noted that “additional parking spaces are available on the street within a very short 
walk of the proposed development and thus should additional parked vehicles be generated 
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by this development, there appears to be adequate on-street capacity to handle a modest 
increase.”  (Exhibits 24, 36.) 

18. The Applicant proposed a Transportation Demand Management plan (“TDM”) that included 
the following elements: 

• The Applicant will provide to each residential lessee or purchaser, either: (i) a SmarTrip 
card with a value of $75; or (ii) a first year membership to Capital Bikeshare or a car 
sharing service (valued at $75); 

• The Applicant will coordinate with a car sharing service to determine the feasibility of 
locating a car sharing vehicle in the adjacent public space.  The final determination on 
whether and how many car sharing vehicles will be located in the adjacent public space 
will be made by the car sharing service and DDOT; 

• Bicycle parking (28 bike parking spaces with inverted U racks) will be provided on-site.  
Bicycle parking for the residents will be provided on the ground floor or in the garage; 

• The Applicant will unbundle all costs related to the parking spaces from the sales price or 
lease amount of each residential unit; 

• The Applicant will designate a Loading Coordinator for the site to coordinate residential 
move-in/move-out.  All residents shall be required to notify the Loading Coordinator of 
move-in/move-out dates; 

• No truck idling will be permitted; 

• The property website will include links to CommuterConnections.com and goDCgo.com; 

• The building will manage parking to reflect the urban nature of the District of Columbia, 
with parking located on the alley and in an underground facility accessible off the alley; 
and 

• During construction, the Applicant will maintain or coordinate relocation of any existing 
bus stops. 

(Exhibit 36.) 
 
19. The Applicant agreed to limit the number of RPP permits that the Project will be eligible to 

receive.  The Applicant noted that since it was seeking a 25% reduction of the required 
number of parking spaces in the Project, it would work with DDOT to establish a program 
where DDOT will limit the number of RPP permits that it issues for the Project, by 25% or, if 
necessary, include a prohibition from obtaining such permits in 25% of its residential lease 
agreements.   
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20. The Project requires relief from the requirement to provide a 55-foot loading berth.  The 

Applicant noted that given the size of the proposed residential units, it is unlikely that 
residents of the Project will be utilizing trucks that require a 55-foot loading berth.  In 
addition, during the negotiation of the TDM with the adjacent neighbors, the Applicant 
consistently heard of the adjacent neighbor’s desire to remove truck traffic from Freedom 
Way, given its narrow width and sharp turn at the southern end.  Initially, the Project 
included a 30-foot loading berth and associated 100 square foot loading platform and a      
20-foot service and delivery space.  In response to comments received from DDOT and the 
Board, the Applicant made revisions to the plans which removed the proposed 30-foot 
loading berth.  The Applicant noted that the removal of the 30-foot loading berth will not 
adversely impact any adjacent properties since this project does not include any retail uses, 
the loading demand will be predominantly related to residential move-ins/outs which will be 
monitored by the Loading Coordinator.  The Applicant discussed the proposed removal of 
the 30-foot loading berth with the community representatives that signed the ANC sponsored 
MOU.  Those community representatives support the proposed removal of the loading berth, 
as it is consistent with their desire to minimize the total number of trucks that utilize Freedom 
Way.   The final plans for the Project submitted by the Applicant provide a 20-foot service 
and delivery space.  (Exhibits 4, 24, 36.) 

21. The Project includes a mechanical penthouse for the elevator overrun that is 18 feet, six 
inches in height.  This height is also applied to other portions of the roof structure in order to 
provide space for taller mechanical equipment (freeing roof space below for vegetated green 
roofs and common roof decks).  The remainder of the roof structure, at the northwest and 
southeast ends, is only 13 feet tall.  In a post-hearing submission, the Applicant provided 
information to the Board which showed that the area of the vegetated green roof was 
maximized to help satisfy the project’s requirements for stormwater retention and treatment 
and the accessory roof space in the roof structure is 20% of the area of the outdoor roof deck.  
(Exhibits 4, 24, 36.) 

Special Exception Relief – Roof Structure  

22. In this case, the Applicant seeks relief pursuant to § 411.11, from § 411.5, which applies to 
Commercial Zones by virtue of § 777.1.  Subsection 411.5 requires penthouses to consist of a 
uniform height. 

23. The Applicant is providing a shorter roof structure (only 13 feet tall) at the northwest and 
southeast ends of the building, in order to allow the roof structure height to step down in the 
direction of the lower-scaled row dwellings across the alley and across Kentucky Avenue.  
The step-down sculpts the massing of the roof structure and reduces its visual impact.  
Though the Zoning Regulations require a penthouse to be of uniform height, the concurs with 
the Applicant that the intent of the Zoning Regulations, which is to reduce impacts of 
development on neighboring property, is better achieved by providing varying heights for the 
rooftop structure.  Due to the siting of the building on the Property and the location and 
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height of the proposed penthouse structure, the roof structure will have a minimal effect, if 
any, on the light and air of neighboring properties.  (Exhibit 4.) 

Variance – Parking and Loading 

24. The Property is subject to an exceptional condition because it is an irregularly shaped lot 
compounded by sloping topography, and the location of the street and alley frontages.  These 
factors create challenges in designing an efficient site plan for the building and the below-
grade parking level.  In addition, the Property is served by a rather narrow 10 foot alley, 
which limits the size of vehicles that can effectively and conveniently access the loading 
facilities provided in this project.  (Exhibit 4.)  

25. The layout of the Project is consistent with the Department of Transportation’s policy of 
having all vehicles (passenger cars and delivery trucks) access the Property from an alley 
rather than curb cuts on Pennsylvania Avenue or Kentucky Avenue.  Any large delivery 
trucks that need a 55 foot loading berth would face a series of very difficult and awkward 
turning movements in order to access the Property from the 10 foot alley.  For these reasons, 
the Applicant is faced with a practical difficulty in satisfying the requirement to provide a 55 
foot loading berth on the Property.  (Exhibit 4.) 

26. The Project will include one level of below-grade parking and will also provide parking 
spaces in the rear of the building adjacent to the alley at-grade.  The Applicant is requesting 
relief of 11 parking spaces and the ability to provide compact parking spaces in a garage with 
less than 25 parking spaces.  (Exhibits 4, 24.) 

27. The efficiency of the proposed parking garage level suffers from several site-related factors.  
The driveway ramp, for example, comes off the alley as required by DDOT policy.  
However, since the alley is at the higher end of the site, the driveway ramp must be longer 
than if the entrance were elsewhere on the site.  The dimensions of the lot are somewhat 
small relative to the required widths and lengths of ramps, aisles and parking spaces.  The 
provision of compact spaces in the parking garage provides some alleviation from these 
factors, but the site dimensions combined with the irregular shape of the lot create a very 
inefficient below-grade parking garage.  Thus, in order to satisfy the Zoning Regulations’ 
requirement to provide 42 parking spaces for this project, it would be necessary to add a 
second level of below-grade parking or to expand the parking garage area into the eastern 
portion of the English Basement level. (Exhibit 24.)   

28. Expansion into the eastern portion of the English Basement level, although possible, would 
be very inefficient.  The odd shape of the lot and the need to design around core elements 
(such as the elevator, stairs, trash chute, etc.) results in the creation of very few spaces in a 
large area.  The elevator, for example, needs to be more or less in the center of this space in 
order to comply with the 1:1 setback at the roof level.  This largely eliminates the possibility 
of an efficient double-loaded parking arrangement.  Egress stairs could shift to locations 
different than at upper levels—indeed in larger buildings this is common—but in this small 
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floor plate, it would offset a disproportionate amount of usable space.  Also of note is the 
community approval of English Basement residential units in this area, noting that such 
dwellings are common in the neighborhood and provide additional “eyes on the street” at the 
ground level. (Exhibit 24.) 

29. A second level of parking in this project is even more inefficient than the first level of 
parking with all of the constraints noted above.  The slope of the ramp heading down to a 
second level would be significant and would reduce the number of parking spaces on the first 
level.  In addition, the eastern end of the property has a relatively high water table and the 
elevator core is located in the middle of English basement level which further limits the 
number of potential parking spaces on that level.  (Exhibit 24.) 

30. Providing a second level of parking is also extremely expensive given the vertical sheeting 
and shoring required along the alley and extensive waterproofing that would be necessary.  
This significant cost of creating a second level of parking ultimately puts the financial 
viability of this project in jeopardy.   

31. The request for parking relief will not have an adverse effect on neighboring properties.  The 
Board agrees with the conclusion reached in the CTR prepared by the Applicant’s traffic 
engineer that “the proposed development is expected to generate little parking demand, based 
on land use, development density, transit availability and convenience, bicycle and pedestrian 
facility availability, and resident demographics.”  In addition, the Applicant’s provision of 28 
bicycle parking spaces on the Property and the implementation of the TDM (with the 
restriction on RPP permits) satisfies the test that granting the relief will not impair the intent, 
purpose, and integrity of the Zone Plan.        

Office of Planning (OP) Report 

32. By a report dated April 23, 2013, supplemented by testimony at the public hearing, OP 
recommended approval of the special exception and variance relief requested in the 
application.  OP noted that the Property is irregularly shaped and sloped, the proposed site 
access is consistent with DDOT’s policy which requires access from an alley rather than via 
curb cuts on Pennsylvania Avenue or Kentucky Avenue, and the Property is constrained by 
the narrow width of the alley.  OP concluded that these factors impact the site design and 
create a practical difficulty for the Applicant.  (Exhibit 25.)  

33. In regard to the request for relief from the number of required parking spaces, OP noted that 
the “site’s sloping topography, combined with the requirement to access the garage ramp 
from the alley (the higher end of the site), results in a longer driveway ramp than would 
otherwise be necessary.”  OP also noted that a second level of parking would be necessary to 
meet the minimum parking requirement which would be very inefficient.  OP concluded that 
“the irregular shape of the lot, combined with the location of the Building’s core elements, 
precludes the Applicant from efficiently expanding the underground parking into the eastern 
portion of the English Basement level.”  The OP Report noted that the Applicant worked 
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with the surrounding community and the ANC 6B representative to create the TDM, that the 
Property is served by public transportation, including the Potomac Avenue Metro Station 
(two blocks away), and that alternative means of transportation such as bike, bus and 
Metrorail should mitigate the impact of the proposed reduction in the number of parking 
spaces.  Thus, OP concluded that relief from the number of parking spaces provided in the 
Project would not result in a detriment to the public good and that no substantial harm to the 
Zoning Regulations would result from the reduction in parking.  (Exhibit 25.) 

34. In regard to the request to provide compact parking spaces in a garage with less than 25 
parking spaces, OP noted that the small size of the site creates a practical difficulty relative to 
the required widths and lengths of ramps, aisles, and parking spaces, thereby reducing the 
area that would normally be devoted to 9’ X 19’ parking spaces.  Given the size of the lot, 
the Applicant would encounter practical difficulties if required to comply with the minimum 
parking space dimensions.  OP noted that providing compact parking spaces would increase 
the efficiency of on-site parking and allow the development to provide on-site parking in a 
manner that would not negatively impact the use of adjacent properties.  OP concluded that 
this proposed area of relief should not result in a substantial harm to the Zoning Regulations.  
(Exhibit 25.) 

35. In regard to the request for loading relief, OP noted that the width of the alley limits the size 
of vehicles that could access the alley.  OP supported the Applicant’s revisions to the design 
of the building which would improve navigation for vehicles travelling eastbound.  OP 
concluded that granting the relief would not cause substantial detriment to the public good, as 
the TDM included requirements for a Loading Coordinator and all tenants would be required 
to notify the Loading Coordinator of move-in/move-out dates.  (Exhibit 25.)  

36. OP also concluded that the roof structure relief was consistent with the Zoning Regulations 
and Zoning Maps and that the proposal would not tend to adversely affect the use of 
neighboring properties.  Specifically, OP noted that the requirement to provide a roof 
structure of a single height would increase the visibility of the roof structure, as it would be 
significantly larger and taller than what is proposed.  OP also noted that the roof structure is 
sufficiently set back from the street frontages, reducing their visibility from the street level. 
OP concluded that the location and design of the rooftop structure should minimize its visual 
impact.  (Exhibit 25.) 

Department of Transportation Report 

37. DDOT, by its report dated April 23, 2013, noted that it had no objection to the variance 
requests from parking or loading.  The DDOT Report included the following findings: (i) the 
project will generate minimal new vehicle trips; (ii) curbside parking in the vicinity has 
excess capacity; (iii) the site has excellent access to alternative transportation modes, 
including walking, biking and transit; (iv) future residents are likely to heavily utilize non-
automobile modes of travel; and (v) long-term bike parking spaces may not be adequate.  
(Exhibit 27.) 
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38.   The April 23, 2013 DDOT report noted four conditions of approval: (i) the Applicant 

should redesign the parking garage access such that public space on Kentucky Avenue is not 
utilized; (ii) the Applicant should demonstrate that the loading berth adequately 
accommodates a regulation 30 foot truck; (iii) the Applicant should increase the number of 
bicycle parking spaces from 28 to at least 41 to reflect a ratio of one long-term bike parking 
space for every two units, and to provide four inverted U-racks for short term public bike 
parking on the sidewalk in a location approved by DDOT; and (iv) as part of the TDM plan, 
the Applicant should offer a financial incentive to all new tenants instead of the initial 
occupants and limit the incentive to Capital Bikeshare membership or a subsidy to a car 
sharing service.  (Exhibit 27.) 

39. The Applicant’s May 7, 2013 submission included a redesigned garage access point which 
removed the access point from the Kentucky Avenue public space and also removed the 
proposed 30 foot loading berth.  The Applicant did not increase the number of bicycle 
parking spaces in the Project.  The Applicant did modify its TDM to offer a financial 
incentive to all new tenants of the building, but did not limit that financial incentive to just 
Bikeshare and car sharing memberships.  (Exhibit 36.) 

40. In a report dated May 14, 2013, DDOT noted that the revised design for the garage access 
does not impact public space and that the revised design sufficiently addresses DDOT’s 
concerns.  The DDOT report also noted that the proposed design eliminates all off-street 
loading.  The DDOT report concluded “Due to the limited loading needs of the site, the 
availability of curbside parking in the adjacent area, and the designation of a Loading 
Coordinator as part of the Applicant’s Transportation Demand Management plan, DDOT has 
no objection to the Applicant’s request for relief from on-site loading requirements.” 

 
CONCLUSIONS OF LAW AND OPINION 

Special Exception Relief 

The Board is authorized to grant a special exception where, in its judgment, the special exception 
will be "in harmony with the general purpose and intent of the Zoning Regulations and Zoning 
Maps and will not tend to affect adversely, the use of neighboring property." (11 DCMR             
§ 3104.1.)  Certain special exceptions must also meet the conditions enumerated in the particular 
sections pertaining to them.  

Subsection 777.1 applies the roof structure requirement of § 411 to Commercial Zones.  The 
Applicant seeks relief from § 411.5, which requires the closing walls of penthouses to be of 
equal height.    

Subsection 411.11 of the Zoning Regulations provides in part that  

Where impracticable because of operating difficulties, size of building lot, or 
other conditions relating to the building or surrounding area that would tend to 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016399



BZA APPLICATION NO. 18544 
PAGE NO. 11 
 

make full compliance unduly restrictive, prohibitively costly, or unreasonable, the 
Board of Zoning Adjustment shall be empowered to approve, as a special 
exception under Section 3104, the location, design, number, and all other aspects 
of such structure, even if such structures do not meet the normal setback 
requirements…; provided, that the intent and purpose of this chapter and this title 
shall not be materially impaired by the structure, and the light and air of adjacent 
buildings shall not be affected adversely.   

(11 DCMR § 411.11.)   
 
The Applicant is providing a shorter roof structure at the northwest and southeast ends of the 
building, in order to allow the roof structure height to step down in the direction of the lower-
scaled row dwellings across the alley and across Kentucky Avenue.  The step-down sculpts the 
massing of the roof structure and reduces its visual impact.  Though the Zoning Regulations 
require a penthouse to be of equal height, the Commission finds that the intent of the Zoning 
Regulations, which is to reduce impacts of development on neighboring property, is better 
achieved by providing varying heights for the rooftop structure.   

The Board finds that the requested roof structure relief will not adversely affect, or be 
objectionable to, the surrounding properties.  Portions of the elevator penthouse are 18 feet six 
inches tall and portions are 13 feet tall.  In order to mitigate the appearance of the roof structure, 
the Applicant is reducing the height of a portion of the roof structure to 13 feet.  The size of the 
roof structure is also appropriate for the accessible roof area.  The roof plan and roof structure 
proposed in this Project minimizes both the height and bulk of the roof structures which serves as 
a positive feature for neighboring properties.   

Variance Relief 

The Applicant also seeks variances under 11 DCMR § 3103.1 from the number and amount of 
required loading facilities (§ 2201.1); the number of required parking spaces (§ 2101.1), and the 
prohibition against the use of compact car spaces in a garage with less than 25 parking spaces   
(§ 2115.2).  The Board is authorized to grant variances from the strict application of the Zoning 
Regulations where “by reason of exceptional narrowness, shallowness, or shape of a specific 
piece of property … or by reason of exceptional topographical conditions or other extraordinary 
or exceptional situation or condition” of the property, the strict application of the Zoning 
Regulations would “result in particular and exceptional practical difficulties to or exceptional or 
undue hardship upon the owner of the property….”  (D.C. Official Code § 6-641.07(g) (3) (2001, 
11 DCMR § 3103.2.)  Relief can be granted only “without substantial detriment to the public 
good and without substantially impairing the intent, purpose, and integrity of the zone plan as 
embodied in the Zoning Regulations and Map.”  (D.C. Official Code § 6-641.07(g)(3) (2001),   
11 DCMR § 3103.2.) 
 
As noted in § 3103.7: 

The standard for granting a variance, as stated in § 3103.2 differs with respect to use and area 
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variances as follows: 

(a)  An applicant for an area variance must prove that as a result of the 
attributes of a specific piece of property described in § 3103.2, the strict 
application of a zoning regulation would result in peculiar and exceptional 
practical difficulties to the owner of property; and 

 (b)  An applicant for a use variance must prove that as a result of the 
attributes of a specific piece of property described in § 3103.2, the strict 
application of a zoning  regulation would result in exceptional and undue 
hardship upon the owner of the property.  

The Applicant seeks area variances because it request permission “to deviate from … [m]inimum 
parking or loading requirements to an extent greater than what may be permitted by special 
exception.”  (11 DCMR § 3103.5 (b).)  The application has satisfied each element for the 
variances sought. 

As to the request for a variance from the requirement to provide a 55-foot loading berth, the 
Board finds that this property is irregularly shaped, has a sloping topography and is bound by 
three streets and a narrow ten foot alley.  The shape and slope of the lot creates challenges in 
designing an efficient floor plan complete with a 55-foot loading berth.  The narrow width of the 
alley and the one-way configuration of Kentucky Avenue make it impossible for trucks that 
would require a 55-foot loading berth to be able to access such a berth on the Property from 
Freedom Way.   

The absence of a 55-foot loading berth will neither cause substantial detriment to the public 
good, nor substantially harm the Zone Plan. The Board notes the Applicant’s written and oral 
testimony that the surrounding community in fact wants to reduce the use of Freedom Way for 
trucks and loading of any kind.  In addition, the Applicant has proposed conditions in its TDM 
which deal with how move-in/move-outs will occur and that no truck idling will be permitted.   

As to the request to reduce its parking requirement by 11 spaces, the Board concludes that the 
Applicant is faced with a practical difficulty in providing the required number of parking spaces 
due to the irregularly shaped, sloped property, bound by a narrow alley which creates an 
inefficient parking layout and would require a costly second level of below-grade parking.   

Reducing the number of parking spaces will neither cause substantial detriment to the public 
good nor substantially harm the Zone Plan. The Board concurs with the conclusions of the 
Applicant’s traffic engineer that the “proposed development is expected to generate little parking 
demand, based on land use, development density, transit availability and convenience, bicycle 
and pedestrian facility availability, and resident demographics.”  The Board also agrees with the 
Applicant’s traffic engineer that “additional parking spaces are available on the street within a 
very short walk of the proposed development and thus should additional parked vehicles be 
generated by this development, there appears to be adequate on-street capacity to handle a 
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modest increase.”  The Applicant has proffered a TDM plan which will help mitigate any 
potential adverse impacts that may arise as a result of granting the requested parking relief.  In 
addition, the Board notes the Applicant’s commitment to reduce, by 25%, the number of RPP 
permits that Project residents would ordinarily be eligible to receive.  This is roughly equivalent 
to the reduction in parking granted and satisfies the condition of approval sought by the party in 
opposition.   
 
Finally, the Board also finds that the Applicant met the variance test with respect to its request to 
provide compact parking spaces in a parking garage of less than 25 parking spaces.   The 
Applicant has already demonstrated the exception conditions that make it practically difficult for 
it to provide the full number or parking spaces required and without this relief a further reduction 
would likely be needed. The Board agrees with the conclusions of the Office of Planning that 
providing compact parking spaces in this Project would increase the efficiency of on-site parking 
and will allow the Project to provide on-site parking in a manner that would not negatively 
impact the use of adjacent properties.  Therefore this will not cause substantial detriment to the 
public good nor substantially harms the Zone Plan. 

Great Weight 

The Board is required to give "great weight" to issues and concerns raised by the affected ANC 
and to the recommendations of the Office of Planning. D.C. Official Code §§ 1- 309.10(d) and 6-
623.04 (2001).)  Great weight means acknowledgement of the issues and concerns of these two 
entities and an explanation of why the Board did or did not find their views persuasive.  Both 
ANC 6B and the OP recommended approval of the Applicant’s special exception and variance 
requests. The Board agrees with the ANC's and OP’s recommendation of approval.  
  
For the reasons stated above, the Board concludes that the Applicant has met its burden of proof 
with respect to an application for variance and special exception relief pursuant to §§ 3103, 
411.11 and 3104, from the provisions of 411.5, 777, 2101 (2101.1 and 2115.2), and 2201 
(2201.1) to construct a residential building on the Property.  THEREFORE, it is hereby 
ORDERED that the application is GRANTED, SUBJECT to the CONDITIONS below.  For 
the purposes of these conditions the term “Applicant” means the person or entity then holding 
title to the Subject Property. If there is more than one owner, the obligations under the order shall 
be joint and several. If a person or entity no longer holds title to the Subject Property, that party 
shall have no further obligations under the order; however, that party remains liable for any 
violation of any condition that occurred while an owner.  The CONDITIONS are as follows: 
 

1. Development of the Project shall be in accordance with the plans submitted as Exhibit 36 
of the record.  
  

2. Each residential lessee or purchaser shall be provided either: (i) a SmarTrip card with a 
value of $75; or (ii) a first year membership to Capital Bikeshare or a car sharing service 
(valued at $75).   
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3. All costs related to the parking spaces shall be unbundled from the sales price or lease 
amount of each residential unit. 

4. The Applicant shall designate a Transportation Management Coordinator who will 
expand internal marketing efforts for alternative transportation.  The property website will 
include links to CommuterConnections.com and goDCgo.com.  A Loading Coordinator 
will be designated to coordinate residential move-in/move-out, and residents shall be 
required to notify the Loading Coordinator of upcoming residential moves.  

5. The Applicant shall coordinate with a car sharing service to determine the feasibility of 
locating a car sharing vehicle in the adjacent public space.  The final determination on 
whether and how many car sharing vehicles will be located in the adjacent public space 
will be made by the car sharing service and DDOT. 

6. There shall be at least 28 bike parking spaces in the Project and four inverted U-racks for 
short term bike parking on the adjacent sidewalk will be provided.  Bicycle parking for the 
residents shall be provided on the ground floor or in the garage. 

7. No truck idling shall be permitted. 

8. During construction, the Applicant shall maintain or coordinate relocation of any existing 
bus stops. 

9. The Applicant shall restrict residential parking permits to 25% less than what the building 
is eligible for by working with the Department of Transportation and, if necessary, provide 
in 25% of the residential lease agreements that the tenant may not apply for a permit. 

 

VOTE:   4-0-1  (Lloyd J. Jordan, Jeffery L. Hinkle, S. Kathryn Allen, and Peter G. May to  
    Approve; one Board seat vacant.) 
 
 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
The majority of the Board members approved the issuance of this order. 
 
 

FINAL DATE OF ORDER:  November 20, 2013 
 
 
PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6. 
 
PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE 
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE 
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WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE 
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A 
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS 
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH 
REQUEST IS GRANTED.  NO OTHER ACTION, INCLUDING THE FILING OR 
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2 
OR 3129.7, SHALL EXTEND THE TIME PERIOD. 
 
PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE 
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE 
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR 
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.  
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR 
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE 
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME 
BY THE BOARD OF ZONING ADJUSTMENT. 
 
PURSUANT TO 11 DCMR § 3205, THE PERSON WHO OWNS, CONTROLS, OCCUPIES, 
MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART THERETO, SHALL 
COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME MAY BE 
AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF ZONING 
ADJUSTMENT.  FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER, IN 
WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY 
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS 
ORDER. 
 
IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS.  SEXUAL HARASSMENT IS A FORM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, 
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS 
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT 
BE TOLERATED.  VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

 
 
Application No. 18657 of 903 Florida Ave NE LLC et al, pursuant to 11 DCMR § 3103.2, for 
a variance from the lot area requirements under section 401, and a variance from the off-street 
parking requirements under subsection 2101.1, to allow the subdivision and construction of two 
flats in the R-4 District at premises 903, 905 and 907 Florida Avenue, N.E. (Square 931N, Lots 
802, 804, and 803). 
 
HEARING DATE:  November 19, 2013 
DECISION DATE:  November 19, 2013 
 

SUMMARY ORDER 
 

SELF-CERTIFIED    
 
The zoning relief requested in this case was self-certified, pursuant to 11 DCMR § 3113.2. 
 
The Board of Zoning Adjustment (“Board”) provided proper and timely notice of the public 
hearing on this application by publication in the D.C. Register, and by mail to Advisory 
Neighborhood Commission (“ANC”) 6A and to owners of property within 200 feet of the site.  
The site of this application is located within the jurisdiction of ANC 6A, which is automatically a 
party to this application.  The ANC submitted a letter in support of the application. The Office of 
Planning (“OP”) submitted a report in support of the application.  The Department of 
Transportation had no objection to the application. 
 
Variance 
 
As directed by 11 DCMR § 3119.2, the Board has required the Applicant to satisfy the burden of 
proving the elements that are necessary to establish the case, pursuant to § 3103.2, for a variance 
from §§ 401 and 2101.1.  No parties appeared at the public hearing in opposition to this 
application.  Accordingly, a decision by the Board to grant this application would not be adverse 
to any party. 
 
Based upon the record before the Board and having given great weight to the OP and ANC 
reports filed in this case, the Board concludes that in seeking  a variance from §§ 401 and 
2101.1, the applicant has met the burden of proving under 11 DCMR § 3103.2, that there exists 
an exceptional or extraordinary situation or condition related to the property that creates a 
practical difficulty for the owner in complying with the Zoning Regulations, and that the relief 
can be granted without substantial detriment to the public good and without substantially 
impairing the intent, purpose, and integrity of the zone plan as embodied in the Zoning 
Regulations and Map. 
 
Pursuant to 11 DCMR § 3100.5, the Board has determined to waive the requirement of 11 
DCMR § 3125.3, that the order of the Board be accompanied by findings of fact and conclusions 
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of law.  It is therefore ORDERED that this application is (pursuant to Exhibit 9 – Plans) hereby 
GRANTED. 
 
VOTE: 3-0-2    (Lloyd J. Jordan, S. Kathryn Allen and Robert E. Miller to  
    APPROVE. The NCPC member necessarily absent and the third  
    Mayoral member seat vacant.) 
 
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
A majority of the Board members approved the issuance of this order. 
 
FINAL DATE OF ORDER: November 19, 2013 
 
PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6. 
 
PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE 
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE 
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE 
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A 
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS 
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH 
REQUEST IS GRANTED.  NO OTHER ACTION, INCLUDING THE FILING OR 
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2 
OR 3129.7, SHALL EXTEND THE TIME PERIOD. 
 
PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE 
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE 
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR 
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.  
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR 
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE 
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME 
BY THE BOARD OF ZONING ADJUSTMENT. 
 
IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS.  SEXUAL HARASSMENT IS A FORM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, 
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS 
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT 
BE TOLERATED.  VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

 
 

 
Application No. 18662 of Douglas Memorial Methodist Church, pursuant to 11 DCMR          
§ 3103.2, for a variance from the off-street parking requirements under § 2101.1, to allow the 
partial use of a church building by a child development center in the HS-R/C-2-A District at 
premises 800 11th Street, N.E. (Square 958, Lot 800). 
 
 
HEARING DATE: November 19, 2013 
DECISION DATE: November 19, 2013 
 
 

SUMMARY ORDER 
 
SELF-CERTIFIED 
 
The zoning relief requested in this case was self-certified, pursuant to 11 DCMR §3113.2. 
 
The Board of Zoning Adjustment (“Board”) provided proper and timely notice of the public 
hearing on this application by publication in the D.C. Register, and by mail to Advisory 
Neighborhood Commission (“ANC”) 6A and to owners of property within 200 feet of the site.  
The site of this application is located within the jurisdiction of ANC 6A, which is automatically a 
party to this application. The ANC submitted a letter in support of the application.  The Office of 
Planning (“OP”) submitted a report in support of the application. The Department of 
Transportation submitted a report of no objection to the application. 
 
As directed by 11 DCMR §3119.2, the Board has required the Applicant to satisfy the burden of 
proving the elements that are necessary to establish the case, pursuant to §3103.2, for a variance 
from § 2101.1.  No parties appeared at the public hearing in opposition to this application. 
Accordingly, a decision by the Board to grant this application would not be adverse to any party. 
 
Based upon the record before the Board and having given great weight to the OP and ANC 
reports filed in this case, the Board concludes that in seeking a variance from § 2101.1, the 
applicant has met the burden of proving under 11 DCMR §3103.2, that there exists an 
exceptional or extraordinary situation or condition related to the property that creates a practical 
difficulty for the owner in complying with the Zoning Regulations, and that the relief can be 
granted without substantial detriment to the public good and without substantially impairing the 
intent, purpose, and integrity of the zone plan as embodied in the Zoning Regulations and Map. 
 
Pursuant to 11 DCMR §3100.5, the Board has determined to waive the requirement of 11 DCMR 
§3125.3, that the order of the Board be accompanied by findings of fact and conclusions of law. 
It is therefore ORDERED that this application is hereby GRANTED. 
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VOTE:  3-0-2   (Lloyd J. Jordan, S. Kathryn Allen, and Robert E. Miller to Approve; 

Jeffrey L. Hinkle not present, not voting; one Board seat vacant.) 
 
 
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
A majority of the Board members approved the issuance of this order. 
 
 
FINAL DATE OF ORDER:  November 21, 2013 
 
 
PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6. 
 
PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE 
THAN SIX MONTHS AFTER IT BECOMES EFFECTIVE UNLESS THE USE APPROVED 
IN THIS ORDER IS ESTABLISHED WITHIN SUCH SIX-MONTH PERIOD. 
 
PURSUANT TO 11 DCMR § 3205, THE PERSON WHO OWNS, CONTROLS, OCCUPIES, 
MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART THERETO, SHALL 
COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME MAY BE 
AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF ZONING 
ADJUSTMENT.  FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER, IN 
WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY 
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS 
ORDER. 
 
IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS.  SEXUAL HARASSMENT IS A FORM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, 
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS 
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT 
BE TOLERATED.  VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 

 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016408



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

 
Application No. 18670 of Robert Rubin, pursuant to 11 DCMR § 3104.1, for a special 
exception for a rear addition to a one-family detached dwelling under section 223, not meeting 
the rear yard (section 404) requirements in the R-1-B District at premises 3704 Military Road, 
N.W. (Square 1873, Lot 41). 
 
 
DECISION DATE:                November 19, 2013 (Expedited Calendar) 
 

SUMMARY ORDER 
 

SELF-CERTIFIED    
 
The zoning relief requested in this case was self-certified, pursuant to 11 DCMR § 3113.2. 
 
Pursuant to 11 DCMR § 3181 this application was tentatively placed on the Board’s expedited 
calendar for decision without hearing as a result of the applicant’s waiver of their right to a 
hearing.   
 
The Board provided proper and timely notice of the decision meeting for this application 
together with the information required by 11 DCMR § 3118.5 by publication in the D.C. Register 
and by mail to Advisory Neighborhood Commission (ANC) 3G and to owners of property within 
200 feet of the site.  The site of this application is located within the jurisdiction of ANC 3G, 
which is automatically a party to this application.  ANC 3G submitted a letter in support of the 
application. The Office of Planning (OP) submitted a report in support of the application. The 
Department of Transportation submitted a report of no objection to the application. The Board 
received several letters in support of the application. 
 
No objections to expedited calendar consideration were made by any person or entity entitled to 
do by §§ 2118.6 and 2118.7 and no requests for party status were received.  The matter was 
therefore called on the Board’s expedited calendar for the date referenced above and the Board 
voted to grant the application. 
 
As directed by 11 DCMR § 3119.2, the Board has required the Applicant to satisfy the burden of 
proving the elements that are necessary to establish the case pursuant to § 3104.1, for special 
exception under section 223.  No parties appeared at the public hearing in opposition to this 
application.  Accordingly, a decision by the Board to grant this application would not be adverse 
to any party.  
 
Based upon the record before the Board and having given great weight to the OP and ANC 
reports, the Board concludes that the Applicant has met the burden of proof, pursuant to 11 
DCMR §§ 3104.1 and 223, that the requested relief can be granted as being in harmony with the 
general purpose and intent of the Zoning Regulations and Map.  The Board further concludes 
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that granting the requested relief will not tend to affect adversely the use of neighboring property 
in accordance with the Zoning Regulations and Map. 
 
Pursuant to 11 DCMR § 3100.5, the Board has determined to waive the requirement of 11 
DCMR § 3125.3, that the order of the Board be accompanied by findings of fact and conclusions 
of law.  It is therefore ORDERED that this application (pursuant to Exhibit 4 – Plat and Exhibit 
12 – Elevation Plan) be GRANTED. 
 
VOTE: 3-0-2    (Lloyd J. Jordan, S. Kathryn Allen and Robert E. Miller to  
    APPROVE. The NCPC member necessarily absent and the third  
    Mayoral member seat vacant.) 
 
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
The majority of the Board members approved the issuance of this order. 
 
FINAL DATE OF ORDER: November 19, 2013 
 
PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6. 
 
PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE 
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE 
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE 
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A 
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS 
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH 
REQUEST IS GRANTED.  NO OTHER ACTION, INCLUDING THE FILING OR 
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2 
OR 3129.7, SHALL EXTEND THE TIME PERIOD. 
 
PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE 
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE 
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR 
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.  
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR 
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE 
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME 
BY THE BOARD OF ZONING ADJUSTMENT. 
 
IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
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AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS.  SEXUAL HARASSMENT IS A FORM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, 
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS 
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT 
BE TOLERATED.  VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO. 12-02  

Z.C. Case No. 12-02 
Bush at 50 Florida Avenue Associates, LLLP and B&B 50 Florida Avenue, LLC 

(Consolidated PUD & Related Map Amendment @ Square 3516) 
October 21, 2013 

 
Pursuant to notice, the Zoning Commission for the District of Columbia (the "Commission") 
held a public hearing on July 11, 2013 to consider applications from Bush at 50 Florida Avenue 
Associates, LLLP and B&B 50 Florida Avenue, LLC (collectively the "Applicant"), for review 
and approval of a consolidated planned unit development (“PUD”) and related map amendment 
to rezone Lots 134 and 819 in Square 3516 (the "PUD Site") from the C-2-A and C-M-2 Zone 
Districts to the C-3-B Zone District.  The Commission considered the applications pursuant to 
Chapters 24 and 30 of the District of Columbia Zoning Regulations, Title 11 of the District of 
Columbia Municipal Regulations ("DCMR").  The public hearing was conducted in accordance 
with the provisions of 11 DCMR § 3022.  For the reasons stated below, the Commission hereby 
approves the applications. 

 
FINDINGS OF FACT 

 
The Application, Parties, and Hearing 
 
1. On February 23, 2012, the Applicant filed applications and supporting materials with the 

Commission requesting approval of a consolidated PUD for the PUD Site, and a map 
amendment to rezone the PUD Site from the C-2-A and C-M-2 Zone Districts to the      
C-3-B Zone District. (Exhibits [“Ex.”] 2-4.)  

 
2. On June 4, 2012, the Applicant submitted a revised set of Architectural Plans and 

Elevations that replaced the plans included with the initial PUD application materials 
filed on February 23, 2012. (Ex. 11-12.) 

 
3. By report dated June 15, 2012, the Office of Planning ("OP") recommended that the 

Commission schedule a public hearing on the applications. (Ex. 13.)    
 
4. On June 25, 2012, the Commission voted to set down the applications for a public 

hearing. 
 

5. On April 22, 2013, the Applicant submitted a Prehearing Statement. (Ex. 14-17.) The 
Prehearing Statement included the information required pursuant to § 3013 of the Zoning 
Regulations, revised Architectural Plans and Elevations, and a proposed construction 
management plan. 

 
6. D.C. Water submitted a letter dated June 12, 2013 indicating that the water and sewer 

demands for the proposed building will likely be similar to the existing water and sewer 
demands of the buildings adjacent to and in the vicinity of the project site. (Ex. 24.)  The 
letter also indicated that there is existing public water and sewer infrastructure located 
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within 250 feet of the PUD Site; therefore, the public water and sewer infrastructure is 
considered available per DCMR Title 12.  The letter notes that a final determination of 
the existing public system's ability to support the proposed project will be made during 
the permitting process. 

 
7. On June 21, 2013, the Applicant submitted a Supplemental Prehearing Statement.  (Ex. 

25.)  The Supplemental Prehearing Statement included supplemental architectural sheets; 
a Transportation Impact Assessment prepared by O.R. George & Associates, Inc. and 
submitted to the D.C. Department of Transportation; a table demonstrating that the 
project's proposed parking ratio is consistent with the parking ratio of other recent 
condominium projects; a letter from McWilliams|Ballard, a well-known and reputable 
condominium marketing firm based in the Washington Metropolitan area, describing the 
need for the project's proposed parking ratio; a revised construction management plan 
addressing comments from property owners near the PUD Site; and a chart summarizing 
the proposed public benefits and amenities associated with the project, and the estimated 
value of each amenity where quantifiable. 

 
8. On June 27, 2013, the Commission received a timely party status request in opposition 

from Kimberly Konkel on behalf of several property owners in the vicinity of the PUD 
Site and herself (“Party Opponents”).  (Ex. 26.) The Commission granted party status to 
the Party Opponents.  (7/11/13 Transcript [“Tr.”], pp. 16-17.) 

 
9. On July 3, 2013, the Applicant submitted additional witness resumes. (Ex. 28.) 
 
10. David Soo and JC Calam, who reside at 33 Q Street, N.E., submitted a letter dated July 9, 

2013 in opposition to the applications. (Ex. 30.) 
 
11. The Eckington Civic Association ("ECA") submitted a letter, dated July 2, 2013, in 

support of the project. (Ex. 32.)  ECA indicated that the Applicant presented the project 
to the community and the civic association a number of times during the past three years, 
including in 2011, on June 3, 2013, and on July 1, 2013. ECA indicated that each of these 
meetings have been well-attended by members of the community, and that the Applicant 
responded in great detail to the concerns raised by a number of citizens regarding 
shadows, building setbacks and privacy, truck and vehicle traffic, and construction issues. 
ECA also indicated that it believes the project will result in a number of benefits to the 
District of Columbia and the Eckington neighborhood, including replacing an industrial 
warehouse building with a well-designed building and additional density which will 
support the desire for additional retail.  The letter concludes by stating that overall, the 
majority of the membership of ECA voted to support the project on July 1, 2013, and 
therefore ECA recommended that the Commission approve the application. 

 
12. Advisory Neighborhood Commission (“ANC”) 5E submitted a resolution in support of 

the project.  (Ex. 33.)  ANC 5E indicated that the Applicant and its representatives 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016413



Z.C. ORDER NO. 12-02 
Z.C. CASE NO. 12-02 
PAGE 3 
 

attended the ANC's June 18, 2013 regularly scheduled public meeting, at which notice 
was properly given and a quorum was present, and over the course of nearly two years, 
the development team attended Single Member District ("SMD") community meetings,  
meetings with the Eckington Civic Association, and meetings with the SMD 
Commissioner.  ANC 5E indicated that the Applicant presented a detailed analysis of the 
project, discussed the requested zoning relief and proffered public benefits and amenities, 
and responded to all the questions raised by the Commissioners and the community. ANC 
5E noted that the Applicant's proposal to provide a below-grade garage for 210 vehicles 
will help to eliminate the potential demand for parking on adjacent residential streets, and 
ANC 5E found that the project includes substantial public benefits and amenities. ANC 
5E indicated that its support of the project would be contingent upon the vote of ECA, 
and the resolution indicates that on July 1, 2013, the membership of ECA voted to 
support the project and proposed amenities. Thus, ANC 5E indicated that it also supports 
the project and believes that approval of the applications would not have any detriment to 
the general public good or on neighboring properties, but would rather be an 
improvement over the existing condition of the site, will help continue the positive 
development of the area, and will result in a number of important public benefits.  ANC 
5E therefore recommended that the Commission approve the applications. 

 
13. After proper notice, the Commission held a public hearing on the applications on July 11, 

2013.   
 
14. The parties to the case were the Applicant, ANC 5E, and the Party Opponents.   
 
15. OP testified in support of the project. The District Department of Transportation 

("DDOT") submitted a report and testified in overall support of the project.  
 
16. At the hearing, the Applicant submitted a copy of a report prepared by Mr. Steven E. 

Sher (Ex. 34), a brief in response to the issues raised by the Party Opponents (Ex. 35), the 
hearing PowerPoint presentation (Ex. 36), a materials board (Ex. 37), the resume of 
Jeffrey Richard of Wiles Mensch (Ex. 38), and a petition in support of the project signed 
by individuals in the vicinity of the PUD Site (Ex. 39). 

 
17. Four principal witnesses testified on behalf of the Applicant at the public hearing, 

including Rick Brown, on behalf of B&B 50 Florida Avenue, LLC and Andrew A. Viola, 
on behalf of Bush at 50 Florida Avenue Associates, LLLP; George Dove on behalf of 
WDG Architecture, PLLC, as an expert in architecture; and Osborne R. George, P.E., 
PTOE, on behalf of O. R. George & Associates, Inc., as an expert in transportation 
planning and analysis.  Based on their professional experience, as evidenced by the 
resumes submitted for the record, Mr. Dove and Mr. George were qualified by the 
Commission as experts in their respective fields.  

 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016414



Z.C. ORDER NO. 12-02 
Z.C. CASE NO. 12-02 
PAGE 4 
 
18. A number of witnesses testified at the hearing on behalf of the Party Opponents.  At the 

hearing, the Party Opponents submitted a constriction vibration noise study (Ex. 40), 
written testimony of Terrell McSweeny in opposition (Ex. 41), and a submittal regarding 
notice of an ANC 5E SMD meeting (Ex. 42). 

 
19. On August 8, 2013, the Applicant submitted a Post-Hearing Submission. (Ex. 55.) The 

Post-Hearing Submission included Revised Architectural Plans and Elevations addressing 
the Commission's comments at the public hearing, a letter from 3D Structural Engineers, 
Inc. discussing the vibration impacts of the project, and the supplemental transportation 
slides presented by Mr. George at the public hearing.   

 
20. On August 8, 2013, the Party Opponents submitted a letter. (Ex. 56.)  The letter 

expressed disappointment with the outcome of the meeting the Party Opponents had with 
the Applicant held on July 22, 2013.  The letter expressed the reasons for the Party 
Opponent’s continued opposition to the project. 

 
21. On August 15, 2013, the Applicant submitted a letter responding to the Party Opponent’s 

August 8, 2013 letter. (Ex. 57.) 
 
22. At its public meeting held on September 9, 2013, the Commission took proposed action 

to approve the applications and the plans that were submitted to the record. 
 
23. On September 16, 2013, the Applicant submitted its list of final proffers and draft 

conditions, pursuant to 11 DCMR § 2403.15. (Ex. 59.) 
 
24. On October 1, 2013, the Applicant submitted its list of proffers and draft conditions that 

it revised in light of comments received by the District of Columbia Office of the 
Attorney General. (Ex. 60.) 

 
25. The application was referred to the National Capital Planning Commission (“NCPC”) for 

review of any impacts on the federal interest under the Comprehensive Plan.  By 
delegated action dated October 21, 2013, the Executive Director of NCPC found that the 
application was not inconsistent with the Federal Elements of the Comprehensive Plan 
for the National Capital.  (Ex. 61.) 

 
26. The Commission took final action to approve the applications on October 21, 2013. 
 
The PUD Site and Proposed Development 

 
27. The PUD Site has a combined land area of approximately 42,223 square feet and is 

located on the north side of Florida Avenue, N.E. with approximately 204.11 linear feet 
of frontage on Florida Avenue, N.E.  The PUD Site is bounded by a 16-foot-wide public 
alley to the north, private property to the east, Florida Avenue, N.E. to the south, and 

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016415



Z.C. ORDER NO. 12-02 
Z.C. CASE NO. 12-02 
PAGE 5 
 

private property to the west.  A 12-foot-wide public alley running north to south separates 
Lot 134 from Lot 819.   

 
28. The PUD Site is split-zoned C-2-A (1,564 sq. ft. of land area) and C-M-2 (40,659 sq. ft. 

of land area).   The C-M-2 portion of the site accounts for approximately 96% of the land 
area.   

 
29. The District of Columbia Comprehensive Plan Future Land Use Map designates the PUD 

Site in the Mixed-Use, Medium-Density Commercial and Production, Distribution, and 
Repair ("PDR") land use categories.  The District of Columbia Comprehensive Plan 
Generalized Policy Map designates the PUD Site as in a Main Street Mixed-Use 
Corridor.     

 
30. Square 3516 is located in the northeast quadrant of the District and is generally bounded 

by Q Street, N.E. to the north, Eckington Place, N.E. to the east, Florida Avenue, N.E. to 
the south, and North Capitol Street, N.E. to the west.  

 
31. The PUD Site is currently improved with a two-story warehouse and associated surface 

parking.  The Applicant proposes to raze the existing building in connection with 
redevelopment of the PUD Site and to build a multiple-family dwelling building with 
ground-floor retail.   

 
32. The Applicant proposes to rezone the entire site to C-3-B to facilitate the development of 

196,029 square feet of residential use, 7,858 square feet of retail space, and associated 
parking in a below-grade garage for approximately 210 vehicles.  The proposed 
development also includes approximately 1,384 square feet of plaza space adjacent to the 
westernmost retail space that can be utilized for an outdoor café area for the retailer.   The 
residential use will be comprised of 182 residential units, including 16 units dedicated as 
affordable housing units.  The project also includes 71 bicycle parking spaces (61 
residential and 10 retail).  The building will have varying heights and cornice lines, 
ranging from 60.75 feet at the northernmost portion of the PUD Site to a maximum 
height of 90 feet along the Florida Avenue frontage. 

33. The total proposed density is 4.83 floor area ratio (“FAR”), which is less than the 
maximum permitted density of 6.0 FAR (utilizing IZ bonus density) in the C-3-B Zone 
District (11 DCMR §§ 771.2 and 2604.1) and is less than the maximum permitted density  
of 5.5 FAR under the C-3-B PUD requirements (11 DCMR § 2405.2).  The net effect of 
the proposed rezoning is an increase in permitted density of 0.83 FAR and increases in 
permitted height of 10 feet for the middle portion of the building and 30 feet for the 
portion of the building fronting on Florida Avenue.   

34. The proposed building is arranged around two court systems and a rear yard. The first 
court system opens to the southwest corner of the site and Florida Avenue. It includes a 
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public plaza at the ground level and a landscaped court with a two-level pool and 
communal recreation space at the second floor. The public plaza fronts Florida Avenue 
and has direct access to ground-floor retail spaces and to the residential building’s main 
entrance. It is enhanced with planting beds and vertical planting screens that buffer the 
space from the alley and parking garage entrance. The court orientation capitalizes on 
mid-day and afternoon sunlight to improve the court areas, especially the second-level 
pool and communal space. 

35. The second court system opens to the east interior lot line. The court facades and the 
adjacent lot line facades include corbeled masonry to provide architectural interest. The 
court space includes private terraces and landscaping and accommodates an existing five-
foot fire egress easement that must be maintained for the adjacent property. 

36. In deference to the scale of the existing row houses to the north of the PUD Site, the 
building mass steps down from 90 feet to 70 feet, then to 60 feet, and finally to a rear 
yard that, combined with the new alley dimension of 20 feet, buffers the row houses by 
35 feet. The stepping down creates exterior spaces for green roofs and private residential 
terraces along the north edge of the PUD Site and coupled with the distance from the row 
houses facilitates the transmission of natural light to the row houses. 

37. There is no public access to the main roof where a central mechanical system is 
employed to eliminate the need for a roof-top condenser unit for every residential unit.  
These design modifications create the opportunity to enhance the green roof area, 
eliminate concerns about noise and light pollution and eliminate the need for an 
additional, remote roof structure to house an exit stair. 

38. Parking and loading access to the PUD Site is proposed via the adjacent public alley 
system to avoid the need for additional curb cuts along Florida Avenue. Parking and 
loading are accessed from the north-south alley.  The loading area provides space for a 
30-foot truck and a 20-foot service vehicle. The development provides for both the north-
south and east-west portions of the public alley adjacent to the PUD Site to be widened to 
20 feet. The development also provides protection of the row house immediately to the 
west of the PUD Site by eliminating the existing, adjoining parking lot and replacing it 
with an expanded alley right-of-way, sidewalk, plantings, and bollards. 

Zoning Flexibility Requested 
 
39. The Applicant requested flexibility from the roof structure requirements and the loading 

requirements of the Zoning Regulations. 
 
40. Roof Structure Setback.  The roof structure provisions of the Zoning Regulations 

require that all roof structures must be setback from all exterior walls a distance at least 
equal to their height above the roof. (§ 411.2 and § 770.6(b).)  As shown on the roof plan 
included with the plans, the project includes one roof structure.  The roof structure has a 
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height of 16 feet, and is thus required to be set back 16 feet from all exterior walls.  The 
roof structure meets the setback requirements from all street frontages; however, 
flexibility is requested to allow a portion of the roof structure to be set back 10 feet and 
four inches in lieu of 16 feet from the edge of the roof adjacent to the internal courtyard.  
Although the roof structure requires setback relief along the edge of the internal 
courtyard, the structure meets the setback requirement from all street frontages.  
Moreover, the location of the roof structure is driven by the layout and design of the 
residential units within the building.  In addition, the Applicant is providing the greatest 
setbacks possible given the size of the roof and the internal configuration of the proposed 
building.  Thus, the Commission finds that the requested roof structure design will not 
adversely impact the light and air of adjacent buildings since the roof structure has been 
located to minimize its visibility.  Therefore, the intent and purposes of the Zoning 
Regulations will not be materially impaired and the light and air of adjacent buildings 
will not be adversely affected. 

 
41. Loading.  The Applicant requested relief from the off-street loading requirements for the 

project.  The loading requirements in § 2201.1 of the Zoning Regulations are based upon 
the proposed uses of the PUD Site.  The project includes 7,858 square feet of retail use 
and 182 residential units, plus or minus 10%.  Pursuant to § 2201.1 of the Zoning 
Regulations, an apartment house or multiple dwelling with 50 or more dwelling units is 
required to provide one loading berth at 55 feet deep, one loading platform at 200 square feet, 
and one service/delivery space at 20 feet deep.  Loading facilities are not required for the 
retail use since it has less than 8,000 square feet of gross floor area.  (§ 2201.1.)  
However, due to the anticipated needs of the residents' uses, the Applicant is seeking 
flexibility to provide one loading berth at 30 feet deep, in lieu of the required 55-foot 
loading berth, one loading platform at 200 square feet, and one service/delivery space at 
20 feet deep.  This requested flexibility is in accordance with the Comprehensive Plan's 
recommendations to consolidate loading areas within new developments and minimizing 
curb cuts on streets to the greatest extent possible, and to provide shared loading spaces 
in mixed-use buildings. Moreover, given the nature and size of the residential units, it is 
unlikely that the building will be served by 55-foot tractor-trailer trucks.  In addition, the 
loading areas are likely to be used by the residents primarily when they move in or out of 
the building, and any subsequent use by residents will generally be infrequent since the 
building is anticipated to be condominiums and not rental units.  Therefore, the 
Commission believes the requested flexibility will not have any adverse impacts.   

 
Development Flexibility Requested 

 
42. The Applicant has made every effort to provide a level of detail in the drawings that 

conveys the significance and appropriateness of the project’s design for this location.  
Nonetheless, some flexibility is necessary that cannot be anticipated at this time.  Thus, 
the Applicant also requests flexibility in the following areas: 
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a) To be able to provide a range in the number of residential units of plus or minus 
10% from the 182 depicted on the plans; 
 

b) To vary the location and design of all interior components, including partitions, 
structural slabs, doors, hallways, columns, stairways, and mechanical rooms, 
provided that the variations do not change the exterior configuration of the 
building; 
 

c) To vary the number, location, and arrangement of parking spaces, provided that 
the total is not reduced below the number required under the Zoning Regulations; 
 

d) To vary the sustainable design features of the building, provided the total number 
of LEED points achievable for the project is no fewer than the number of points 
required to be the equivalent of a Silver designation under the LEED 2009 for 
New Construction and Major Renovations rating standards;  

 
e) To vary the final selection of the exterior materials within the color ranges and 

material types as proposed, based on availability at the time of construction 
without reducing the quality of the materials; and to make minor refinements to 
exterior details, locations, and dimensions, including window frames, doorways, 
glass types, belt courses, sills, bases, cornices, railings and trim; and any other 
changes to comply with all applicable District of Columbia laws and regulations 
that are otherwise necessary to obtain a final building permit; and 

 
f) If the retail area is leased by a restaurant user, flexibility to vary the location and 

design of the ground-floor components of the building in order to comply with 
any applicable District of Columbia laws and regulations, including the D.C. 
Department of Health, that are otherwise necessary for licensing and operation of 
any restaurant use. 

 
Public Benefits and Project Amenities 
 
43. The Commission finds that the project incorporates a variety of public benefits and 

project amenities that include the following:  
 

a) Housing and Affordable Housing (11 DCMR § 2403.9(f)) - Given that the 
majority of the PUD Site is currently zoned C-M-2, no new housing or affordable 
housing can be constructed on approximately 96% of the site.  Thus, the 
Applicant's proposal to rezone the site will result in 196,029 square feet of new 
residential use, which is an amenity, including 16 new units devoted to affordable 
housing which is also an amenity; 
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b) Urban Design, Site Planning, and Comprehensive Plan Elements (11 DCMR        
§ 2403.9(a), (b), and (j).) - Replacement of a warehouse building with surface 
parking in the front of the building along Florida Avenue with a new mixed-used 
development constructed to the property line with below-grade parking is 
consistent with many of the City's goals, including the following: 

 
(i) Promoting transit-oriented and corridor development given the site's 

convenient walking distance to the New York Avenue Metro station and 
proximity to several major bus routes along Florida Avenue, N.E.;  

 
(ii) Developing mixed residential and commercial uses rather than single 

purpose uses, particularly with a preference for housing above ground- 
floor retail uses;  

 
(iii) Developing diverse housing types, including affordable units; 

 
(iv) Rezoning land for non-industrial purposes when the land can no longer 

support industrial activities or is located such that industry cannot co-exist 
adequately with adjacent existing uses, particularly since the site is 
adjacent to residential uses to the north and west, and is adjacent to the 
growing NoMA neighborhood which is becoming increasingly 
commercial and residential and no longer suitable for industrial activities; 
and  
 

(v) Implementing the Mid-City Area Element's goals of developing new 
residential uses in areas that are best able to handle high density, and 
redeveloping/rehabilitating vacant lots and abandoned structures within 
the community, particularly along Florida Avenue, North Capitol Street, 
and in the Shaw, Bloomingdale, and Eckington communities;   
 

c) Public space improvements (11 DCMR §2403.9(a)) - The Applicant will be 
improving the configuration of the public sidewalk adjacent to the southern 
portion of the PUD Site, widening the east-west portion of the public alley 
adjacent to the north of the PUD Site, and widening the north-south public alley 
that divides the site near its western edge.  The sidewalk and alley improvements 
will help improve circulation for the public and for individuals that utilize the 
existing alley system in the square.  The estimated cost for these improvements is 
$265,000;  

 
d) Environmental Benefits (11 DCMR § 2403.9(h).) - The project will provide a 

number of environmental benefits, including street tree planting and maintenance, 
landscaping, energy efficiency and alternative energy sources, methods to reduce 
stormwater runoff, and green engineering practices.  Although the Applicant is 
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not seeking LEED-certification for the building, the proposed development is 
contemplated to meet rigorous energy and environmental design standards using 
the LEED 2009 for New Construction and Major Renovations rating system and 
is expected to incorporate features that would be the equivalent of the minimum 
number of points as shown on the theoretical LEED checklist included with the 
plans, so as to meet the Silver designation standard;   

 
e) Transportation Benefits (11 DCMR § 2403.9(c).) - The proposed development 

includes 210 below-grade parking spaces and a total of 71 bicycle parking spaces 
(61 residential and 10 retail). The bicycle parking spaces will be installed at a cost 
of approximately $160,000.  The three levels of below-grade parking will be 
constructed at an estimated cost in excess of $6,300,000 in order to ensure that 
there is an adequate supply of parking spaces for the condominium owners, which 
thus will diffuse the need for spill-over parking on the adjacent residential streets.  
The Applicant will request that DDOT remove the property from the list of 
properties eligible for Residential Parking Permits (“RPP”).  If the property 
presently is not on the list of properties eligible for RPP, the Applicant will 
request that DDOT classify the property as ineligible for RPP.   In addition, the 
Applicant has committed to offering each initial unit owner the choice of one of 
the following options: 
 
(i) The payment of a one-time Capital Bikeshare annual membership fee 

(totaling $75 each) per unit for initial owners; or 
 

(ii) The payment of a one-time car-sharing application and annual 
membership fee (totaling $85 each) per unit for initial owners; and 

 
f) Uses of Special Value to the Neighborhood and the District of Columbia as a 

Whole (11 DCMR § 2403.9(i).)  
 
(i) Prior to the issuance of a certificate of occupancy for the project, the 

Applicant has agreed to: 1) provide funds to Cultural Tourism DC of up to 
$220,000 towards the cost of the development and installation of eight 
signs for an Eckington Heritage Trail in the neighborhood; and 2) incur 
costs in the amount of $65,000 for the fabrication and installation of three-
sided perimeter tree enclosures ("commonly referred to as "tree boxes") 
and mulch at the locations selected by the neighborhood and which shall 
be located on the north and south sides of Q Street and R Street, N.E. 
between North Capitol Street and Eckington Street; and   

 
(ii) During the construction of the project, the Applicant has agreed to abide 

by a construction management plan, described in detail in Finding of Fact 
No. 70. 
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Compliance with PUD Standards 
 
44. The Commission finds that the project advances the purposes of the Comprehensive Plan, 

is consistent with the Future Land Use Map, complies with the guiding principles in the 
Comprehensive Plan, and furthers a number of the major elements of the Comprehensive 
Plan.   

 
45. The purposes of the Comprehensive Plan are six-fold: (1) to define the requirements and 

aspirations of District residents, and accordingly influence social, economic and physical 
development; (2) to guide executive and legislative decisions on matters affecting the 
District and its citizens; (3) to promote economic growth and jobs for District residents; 
(4) to guide private and public development in order to achieve District and community 
goals; (5) to maintain and enhance the natural and architectural assets of the District; and 
(6) to assist in conservation, stabilization, and improvement of each neighborhood and 
community in the District.  (D.C. Official Code §1-245(b) (¶ 1-301.62).) 

 
46. The Commission finds that the project significantly advances these purposes by 

promoting the social, physical and economic development of the District through the 
provision of a high-quality mixed-use development that will increase the housing supply, 
add new retail uses, and generate significant tax revenues for the District.   

 
47. The Commission also finds that the project is consistent with many guiding principles in 

the Comprehensive Plan for managing growth and change, creating successful 
neighborhoods, increasing access to education and employment, connecting the city, and 
building green and healthy communities. 

 
48. The Commission finds that the project is also consistent with many guiding principles in 

the Comprehensive Plan for managing growth and change, creating successful 
neighborhoods, and building green and healthy communities, as follows:   

 
a) Managing Growth and Change.  In order to manage growth and change in the 

District, the Comprehensive Plan encourages, among other factors, the growth of 
both residential and non-residential uses.  The Comprehensive Plan also states 
that redevelopment and infill opportunities along corridors is an important part of 
reinvigorating and enhancing neighborhoods.  The proposed PUD is fully 
consistent with each of these goals.  Redeveloping the PUD Site into a residential 
development with ground-floor retail will further the revitalization of the 
neighborhood;   

 
b) Creating Successful Neighborhoods.  One of the guiding principles for creating 

successful neighborhoods is getting public input in decisions about land use and 
development, from development of the Comprehensive Plan to implementation of 
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the plan's elements. The proposed PUD furthers this goal since, as part of the 
PUD process, the Applicant worked with and received the support of ANC 5E and 
the ECA, and agreed to deliver a community benefits package which includes a 
number of items identified by the ANC as important community needs; and 

 
c) Building Green and Healthy Communities.  A major objective for building green 

and healthy communities is that building construction and renovation should 
minimize the use of non-renewable resources, promote energy and water 
conservation, and reduce harmful effects on the natural environment.  As 
discussed in more detail above, the building will include a significant number of 
sustainable design features.   

 
49. The Commission also finds that the project furthers the objectives and policies of many 

of the Comprehensive Plan's major elements as follows: 
 

a) Land Use Element.  For the reasons discussed above, the project supports the 
following policies of the Land Use Element:  

 
(i) Policy LU-1.2.2: Mix of Uses on Large Sites.  The project, which includes 

residential and retail uses, is consistent and compatible with adjacent uses 
and will provide a number of benefits to the immediate neighborhood and 
to the city as a whole. In addition, as discussed above, the proposed mix of 
uses on the PUD Site is consistent with the Comprehensive Plan Future 
Land Use Map's designation of the PUD Site; 

 
(ii) Policy LU-1.3 Transit-Oriented and Corridor Development.  The project 

exemplifies the principles of Transit-Oriented Development.  The PUD 
Site is located within convenient walking distance of the New York 
Avenue Metro station and is served by several major bus routes along 
Florida Avenue, N.E.  In addition, the project is consistent with the 
following principles: 

 
(1) A preference for mixed residential and commercial uses rather than 

single purpose uses, particularly a preference for housing above 
ground-floor retail uses; and 

 
(2) A preference for diverse housing types, including affordable units; 

 
(iii) Policy LU-1.3.4: Design to Encourage Transit Use.  The project has been 

designed to encourage transit use and helps to enhance the safety, comfort 
and convenience of passengers walking to local buses along Florida 
Avenue since the project incorporates ground-floor retail uses that will 
activate and animate the street frontages; 
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(iv) Policy LU-2.1.3: Conserving, Enhancing, and Revitalizing 

Neighborhoods.  In designing the project, and consistent with this policy 
element, the architect has sought to balance the housing supply in the area 
and expand neighborhood commerce with the parallel goals of protecting 
the neighborhood character and restoring the environment;  

 
(v)  Policy LU-2.2.4: Neighborhood Beautification.  Policy LU-2.2.4 

encourages projects to improve the visual quality of the District’s 
neighborhoods.  The architect has designed the building to improve the 
visual aesthetics of the neighborhood.  Moreover, the development of the 
PUD Site will be an improvement to the current neighborhood condition 
and will help to revitalize the area.  The project also includes a significant 
amount of landscaped and open spaces with will help to enhance the 
streetscape; 

 
(vii) Policy LU-2.3.3: Buffering Requirements.  This policy encourages the use 

of buffers to ensure that new commercial development adjacent to lower- 
density residential areas provides effective physical buffers to avoid 
adverse effects.  The project includes a number of elements designed to 
serve as buffers, including landscaping, height step-downs and setbacks, 
and other architectural and site planning measures that avoid potential 
conflicts.  Furthermore, the project will eliminate the existing warehouse 
and provide new retail use opportunities along Florida Avenue; and   

 
(vii) Policy LU-3.1.4: Rezoning of Industrial Areas.  This policy encourages 

the rezoning of land for non-industrial purposes when the land can no 
longer support industrial or PDR activities or is located such that industry 
cannot co-exist adequately with adjacent existing uses.  The immediately 
surrounding uses to the north and west are residential.  As the PUD Site is 
located adjacent to the growing NoMA neighborhood, and as the 
surrounding area, particularly around the New York Avenue Metro station 
becomes increasingly committed to commercial and residential uses, the 
PUD Site is no longer suitable for industrial activities.  The proposed 
development and rezoning supports the policy of rezoning industrial land 
to permit residential and commercial uses on land included in a targeted 
redevelopment area;  

 
b) Transportation Element.  The PUD Site is located on Florida Avenue, N.E., 

which enables the proposed project to help further several policies and actions of 
the Transportation Element of the Comprehensive Plan, including: 
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(i) Policy T-1.1.4:  Transit-Oriented Development.  The proposed project is 
an example of transit-oriented development and includes various 
transportation improvements, including the construction of new mixed 
uses along a major transportation corridor, bike storage areas, and public 
space improvements, including new lighting, bike racks, and sidewalk 
paving; 

 
(ii) Policy T-2.2.2:  Connecting District Neighborhoods.  The project will help 

to encourage improved connections between District neighborhoods due to 
its location and convenient access to metrorail and bus routes;  

 
(iii) Policy T-2.3.1:  Better Integration of Bicycle and Pedestrian Planning.  As 

shown on the Plans, the project architect has carefully considered and 
integrated bicycle and pedestrian planning and safety considerations in the 
development of the project;   

 
(iv) Action T-2.3-A: Bicycle Facilites.  This element encourages new 

developments to include bicycle facilities.  The Applicant proposes to 
include secure bicycle parking and bike racks as amenities within the 
development that accommodate and encourage bicycle use. Specifically, 
the Applicant will be providing 71 bicycle parking spaces (61 residential 
spaces and 10 retail spaces); and   

 
(v) Policy T-2.4.1:  Pedestrian Network.  The project will help to improve the 

city's sidewalk system to form a network that links residents across the 
city since the project includes public space improvements, including 
sidewalk paving;  

 
c) Housing Element.  The overarching goal of the Housing Element is to "[d]evelop 

and maintain a safe, decent, and affordable supply of housing for all current and 
future residents of the District of Columbia." (10 DCMR § 501.1.)  The 
Commission finds that the project will help achieve this goal by advancing the 
following policies: 
 
(i) Policy H-1.1.1: Private Sector Support.  The project helps to meet the 

needs of present and future District residents at locations consistent with 
District land use policies and objectives.  Specifically, the project will 
contain approximately 196,029 square feet of gross floor area devoted to 
residential uses, which represents a substantial contribution to the 
District's housing supply.  The provision of new housing at this particular 
location, moreover, is fully consistent with the District's land use policies;   
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(ii) Policy H-1.1.4: Mixed-Use Development.  The project is consistent with 
the goals of promoting mixed use development, including housing on 
commercially zoned land, particularly in neighborhood commercial 
centers, along Main Street mixed use corridors.  The project will contain 
retail and residential uses along a Main Street Mixed-Use Corridor.  This 
project represents exactly the type of mixed-use development 
contemplated by Policy H-1.1.4; and   

 
(iii) Policy H-1.2.3: Mixed-Income Housing.  The proposed development is 

mixed-income and includes both market-rate and affordable housing units.  
Thus, the project will further the District's policy of dispersing affordable 
housing throughout the city in mixed-income communities, rather than 
concentrating such units in economically depressed neighborhoods;  

 
d) Environmental Protection Element.  The Environmental Protection Element 

addresses the protection, restoration, and management of the District’s land, air, 
water, energy, and biologic resources.  This element provides policies and actions 
on important issues such as energy conservation and air quality, and specific 
policies include the following: 
 
(i) Policy E-1.1.1: Street Tree Planting and Maintenance - encourages the 

planting and maintenance of street trees in all parts of the city; 

(ii) Policy E-1.1.3: Landscaping - encourages the use of landscaping to 
beautify the city, enhance streets and public spaces, reduce stormwater 
runoff, and create a stronger sense of character and identity; 

(iii) Policy E-2.2.1: Energy Efficiency - promotes the efficient use of energy, 
additional use of renewable energy, and a reduction of unnecessary energy 
expenses through mixed-use and shared parking strategies to reduce 
unnecessary construction of parking facilities; 

(iv) Policy E-3.1.2: Using Landscaping and Green Roofs to Reduce Runoff - 
calls for the promotion of tree planting and landscaping to reduce 
stormwater runoff, including the expanded use of green roofs in new 
construction; and  

(v) Policy E-3.1.3: Green Engineering - has a stated goal of promoting green 
engineering practices for water and wastewater systems. 

As discussed in both the Environmental Benefits and Building Green and Healthy 
Communities sections of this statement, the Commission finds that the project 
will include street tree planting and maintenance, landscaping, energy efficiency, 
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methods to reduce stormwater runoff, and green engineering practices, and is 
therefore fully consistent with the Environmental Protection Element;  
 

e) Urban Design Element.  The goal of the Comprehensive Plan's Urban Design 
Element is to "[e]nhance the beauty and livability of the city by protecting its 
historic design legacy, reinforcing the identify of its neighborhoods, harmoniously 
integrating new construction with existing buildings and the natural environment, 
and improving the vitality, appearance, and security of streets and public spaces."  
(10 DCMR § 901.1.)  The proposed PUD is also consistent with a number of the 
policies included in the Urban Design Element of the Comprehensive Plan.  For 
example, the project is consistent with Policy UD-2.2.1 and Policy UD-2.2.7 
because the proposed development will help to strengthen the architectural quality 
of the immediate neighborhood by relating the project's scale to the existing 
neighborhood context, while also avoiding overpowering contrasts of scale, 
height and density.  In addition, as shown on the plans, the project includes an 
attractive, visually interesting and well-designed building façade.  (See Policy 
UD-2.2.5.)  The project is also consistent with the improved streetscape design 
and sidewalk management goals of Policy UD-3.1.1 and Policy UD-3.1.2 since 
the Applicant proposes to install street trees and the sidewalks and plantings 
adjacent to the PUD Site will enhance the visual character of these streets and 
provide a buffer to reduce the impacts of vehicle traffic; and 

 
f) Mid-City Area Element.  The PUD Site is located within the boundaries of the 

Mid-City Area Element.  Subsection 2007.2 of the Comprehensive Plan explains 
the Mid-City Area Element's planning and development priorities.  One stated 
priority is to develop new condominiums, apartments, and commercial centers in 
areas that are best able to handle high density.  The area around the New York 
Avenue Metro station is listed as such an area. With its close proximity to the 
New York Avenue Metro station, the proposed PUD is consistent with a number 
of policies this area elements.  Specifically, Policy MC-1.1.3 encourages the 
redevelopment of vacant lots and the rehabilitation of abandoned structures within 
the community, particularly along Florida Avenue, North Capitol Street, and in 
the Shaw, Bloomingdale, and Eckington communities.   
 
Moreover, the PUD Site is located in the North Capitol Street/Florida/New York 
Avenue Business District under the Mid-City Area Element.  The North Capitol 
commercial district is just a few blocks west of the New York Avenue Metro 
station and lies on the northern edge of the NoMA district.  The Comprehensive 
Plan states that the "[c]onditions on the corridor are likely to change dramatically 
as NoMA is redeveloped with offices and high-density housing.  The commercial 
district is well situated to benefit from these changes."  (¶ 2017.3.)  Policy MC-
2.7.1 calls for upgrading the commercial district at Florida Avenue/North 
Capitol/New York Avenue by restoring vacant storefronts to active use and 
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accommodating compatible neighborhood-serving infill development.  The 
project, which will redevelop the PUD Site, which is currently an underutilized 
site, and construct a residential development with ground-floor retail, is 
compatible with the PUD Site's immediate surrounding uses.  Furthermore, the 
project is compatible with the NoMA Vision Plan and Development Strategy, 
which is district adjacent to the PUD Site. 
 

Zoning Map Amendment Application  
 
50. The PUD Site is split-zoned C-2-A (1,564 sq. ft. of land area) and C-M-2 (40,659 sq. ft. 

of land area).   The C-M-2 portion of the site accounts for approximately 96% of the land 
area.  The Applicant proposes to rezone the entire PUD Site to the C-3-B Zone District.   

 
51. According to the District of Columbia Comprehensive Plan Future Land Use Map, the 

PUD Site is included in the Medium-Density Commercial land use category and the 
Production, Distribution, and Repair ("PDR") land use category.  The Medium-Density 
Commercial category is used to define areas where buildings are generally larger and/or 
taller than those in moderate-density commercial areas but generally do not exceed eight 
stories in height.  The C-2-B, C-2-C, C-3-A, and C-3-B Zone Districts are generally 
consistent with this land use category.   The PDR category is used to define areas 
characterized by manufacturing, warehousing, wholesale and distribution centers, 
transportation services, food services, printers and publishers, tourism support services, 
and commercial, municipal, and utility activities which may require substantial buffering 
from noise, air pollution, and light-sensitive uses such as housing.  The PUD Site appears 
to have been zoned C-M-2 because of its prior use as a warehouse.  However, the PUD 
Site is presently bounded by residential uses to the north and west, with no buffers for 
these existing uses.   

 
52. The Commission finds that the Applicant's proposal to rezone the PUD Site from the     

C-M-2 and C-2-A Zone Districts to the C-3-B Zone District to construct a mixed-use 
development is consistent with the Comprehensive Plan designation of the PUD Site.  
The proposed C-3-B Zone District is specifically identified as a Medium-Density 
Commercial District.  The proposed mixed-use development will be built to a maximum 
density of approximately 4.83 FAR, which is consistent with the amount of density 
permitted in medium-density commercial zones and PDR zones.  The building will be 
constructed to a maximum height of 90 feet, with a number of step-downs and setbacks, 
which is consistent with the maximum height permitted under the proposed C-3-B Zone 
District.    

  
53. The PUD Site is located in the Main Street Mixed-Use Corridor category on the District 

of Columbia Comprehensive Plan Generalized Policy Map.  Main Street Mixed-Use 
Corridors are traditional commercial business corridors with a concentration of older 
storefronts along the street.  These corridors have a pedestrian-oriented environment with 
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traditional storefronts.  Many have upper-story residential or office use.  Conservation 
and enhancement of these corridors is desired to foster economic and housing 
opportunities and serve neighborhood needs.   

 
54. The Commission finds that the project is consistent with this designation.  The Applicant 

proposes to redevelop a currently underutilized site through construction of a mixed-use 
development on the PUD Site.  As shown on the Plans, this new development is 
compatible with the surrounding uses.  The Applicant proposes to build a multi-family 
dwelling building with ground-floor retail and the PUD Site has approximately 204.11 
linear feet of frontage on Florida Avenue, N.E.  The mix of new residential and retail 
uses in the project will help to improve the neighborhood fabric and bring new residents 
and retail uses to the area. 

 
Office of Planning Reports 

55. By report dated June 15, 2012, OP recommended that the Commission schedule a public 
hearing on the applications. (Ex. 13). 

 
56. By report dated June 28, 2013, OP recommended that the applications be approved, 

subject to the Applicant addressing DDOT's conditions to mitigate any adverse traffic 
impacts due to the PUD Site's redevelopment. (Ex. 27.)  OP indicated that the project will 
be constructed on a site which served a former light industrial use, and that the 
redevelopment would add to the District's housing stock and complement the 
revitalization of a vital intersection of major District arterials.  OP indicated in its report 
that the proposed development and its related map amendment are not inconsistent with 
the Comprehensive Plan's objectives for the MidCity Area and the Generalized Land Use 
and Policy Maps.  OP also indicated that it supports the Applicant's requested flexibility, 
and that the project includes a number of public benefits and amenities.   

 
DDOT Report 

57. By report dated July 3, 2013, DDOT indicated that after an extensive multi-
administration review, DDOT found that:  a) a robust network of pedestrian, bicycle, and 
transit infrastructure exists in close proximity to the proposed development; b) the 
proposed development will generate minimal new vehicle trips; c) the proposed vehicle 
parking supply is roughly double what DDOT has typically seen with similar recent 
projects; d) Florida Avenue is a constrained facility that is heavily congested during peak 
commuting times; e) the current alignment of Porter Street with Florida Avenue presents 
safety hazards for site access; f) the proposed development has non-conforming public 
space elements; and g) the proposed reconfiguration of the intersection of Porter Street 
with Florida Avenue will improve site access. (Ex. 29.)  DDOT indicated that it has no 
objection to the applications and requested that the Commission's approval of the project 
be conditioned on the following requirements: a) The Applicant should lower the parking 
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supply for the subject property or commit to a robust performance monitoring program 
with trip generation at the levels predicted in the Applicant's Comprehensive 
Transportation Review; b) the Applicant should limit site access from Florida Avenue to 
right-in and right-out access; c) the Applicant should unbundle the cost of vehicle parking 
from the cost of residential units in order to not incentivize automobile usage; d) the 
Applicant should remove the SmartTrip Card transit subsidy and limit financial 
incentives to providing Capital Bikeshare membership or a subsidy to a car-sharing 
service; and e) the Commission should provide flexibility in their public space plan in 
order for DDOT to address issues, such as pylons that are proposed in public space, 
during the public space permitting process. 

 
58. In response to DDOT's proposed conditions, the Applicant agreed to commit to a robust 

performance monitoring program as outlined in the DDOT report, to limit site access 
from Florida Avenue to right-in and right-out access, to unbundle the cost of vehicle 
parking from the cost of residential units in order to not incentivize automobile usage, 
and to remove the SmartTrip Card transit subsidy and limit financial incentives to 
providing Capital Bikeshare membership or a subsidy to a car sharing service. The 
Applicant also committed to ensuring that all public space improvements meet all the 
applicable requirements during the public space permitting process.  

 
Contested Issues 
 
59. The Party Opponents and a number of individuals raised concerns regarding potential 

loss of access to light, air, and privacy; potential increased traffic, the loss of on-street 
parking, and increased use of east-west public alley; construction issues; and the design 
of the project.  The Commission has carefully reviewed and considered each of the points 
made both in writing and orally at the public hearing, and made in its post-hearing letter 
dated August 8, 2013, and makes the following findings. 

 
60. Loss of Access to Light, Air, and Privacy Concerns.  In its Party Status Request and at 

the public hearing, the Party Opponents asserted that the project will result in the loss of 
daylight to homes, the loss of the use of solar panels, diminish their views and privacy, 
and would subject them to light pollutions related to the outdoor lighting on the north 
side of the building.  Individual members of the public expressed similar concerns. 
However, the Commission finds that it is well-settled in the District of Columbia that a 
property owner is not entitled to a view, light, or air across another person's property 
without an express easement, and a property owner has no right to a view across another 
person's property.  See Hefazi v. Stiglitz, 862 A.2d 901, 911 (D.C. 2004) (“American 
courts have wisely refused to allow the acquisition by prescription of easements of light 
and air;” “[o]ne may obstruct his neighbor's windows at any time” and “[n]o action can 
be maintained for obstructing a view”); see also Ash v. Tate, 73 F.2d 518 (D.C. Cir. 
1934) (no injunction under District of Columbia law to prevent adjoining landowner from 
erecting structure that cuts off light and air) and Z.C. Order No. 11-03, Finding of Fact 
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No. 91 ("The Commission finds that the viewsheds and property values of the Tiber 
Island homeowners are not protected by any restrictive covenants or by the Zoning 
Regulations.  Nevertheless, the Commission finds that the PUD has been designed in 
such a way as to minimize the effects of the development on the adjacent residential 
community through appropriate setbacks and height limits.").  

 
61. The Commission finds that the Applicant made significant efforts to minimize the visual 

impact of the project on neighboring property owners.  For example, the Applicant 
designed the building to include a number of setbacks and step-downs in height in 
deference to the scale of the existing row houses to the north of the PUD site, and to 
minimize the mass of the project.  As shown on the plans included in the record in this 
case, from south to north, the project has a height of 90 feet along Florida Avenue, steps 
down to an intermediate height of 70 feet, and then steps down to 60.75 feet for the 
portion of the building which is closest to the existing row houses to the north.    

 
62. The Commission finds that the project is set back a substantial distance from the existing 

northern property line of the public alley and from the actual rear of the existing row 
houses.  As shown on the "Overlay" plan included in the Applicant's materials: (1) the 
90-foot portion of the project is set back approximately 74 feet four inches from the 
northern edge of the existing east-west alley, and approximately 94 feet four inches from 
the southern wall of the existing row houses to the north of the site given that the row 
houses include a 20-foot rear yard; (2) the 70-foot portion of the project is set back 
approximately 64 feet two inches from the northern edge of the existing east-west alley, 
and approximately 84 feet two inches from the southern wall of the existing row houses 
to the north of the site; and (3) the 60-foot portion of the project is set back 
approximately 36 feet from the northern edge of the existing east-west alley, and 
approximately 56 feet from the southern wall of the existing row houses to the north of 
the site.  The Commission finds that these distances are substantial and are consistent 
with the distances between buildings throughout the District.  Moreover, as shown on the 
site sections included in the record, the 60-foot north-facing elevation of the Subject 
Building is not substantially higher than the height of the existing row houses to the north 
given the grade of the existing alley relative to the existing homes.   

 
63. The Applicant also had extensive shadow studies prepared that demonstrate the nominal 

impact of the project on access to light throughout the day, including during the winter 
and summer solstice, and the spring and autumn equinox.  (See Ex. 25A and 55).  The 
shadow studies demonstrate that the project will have a nominal impact on the light and 
air of adjacent properties when compared to a building that could be constructed on the 
site as a matter-of-right.  (See id.)  As shown on the shadow studies, the project will cast 
nominal shadows throughout the year, and the only time that the proposed building would 
cast any more shadows than a matter-of-right building would be at 8:00 a.m. on 
December 21st, which is the winter solstice and the shortest day of the year with the least 
amount of daylight.  
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64. To mitigate the potential light pollution effects of the project, the Applicant removed the 

rooftop deck that was shown in the previously submitted PUD plans from the final plans 
approved by this Order. 

 
65. Increased Traffic, Loss of On-Street Parking, and Use of East-West Public Alley.  In 

the Party Status Request and at the public hearing on the applications, the Party 
Opponents and individuals testified that the project will cause a negative impact on traffic 
in the neighborhood, will result in the loss of on-street parking, and that the proposed 
loading activates along the east-west portion of the public alley might impact their 
retaining walls.  However, the Commission finds that the evidence of record 
demonstrates that the project will not generate an adverse impact on traffic in the 
neighborhood, nor will it result in the loss of any on-street parking spaces.  The 
Commission also finds that the Applicant's reorientation of the proposed loading 
facilities, providing access from the north-south portion of the public alley, minimizes 
any potential adverse impacts to the retaining walls along the northern boundary of the 
east-west alley. 

 
66. The Applicant submitted a Traffic Impact Assessment Report prepared by O.R. George & 

Associates to DDOT and to the Zoning Commission (“Traffic Report”). (Ex. 25B.) The 
Traffic Report demonstrates that the project will not generate any adverse traffic impacts.  
The Traffic Report concludes that the level of trip generation is minimal, since the project 
will only generate 22-25 trips during the weekday peak hours, and that the trips will be 
well-distributed throughout the network.   

 
67. In addition, DDOT submitted a report assessing the safety and capacity impacts of the 

project on the transportation network. (Ex. 29.)  DDOT’s findings include the following: 
(1) given the Subject Building's location, DDOT expects a high percentage of residents in 
the proposed development to use transit, pedestrian, and bicycle infrastructure as their 
primary means of transportation during peak commuting times; (2) the Subject Building 
will generate minimal new vehicle trips; (3) the relative change in intersection delay 
between future no-build conditions and future build-out conditions are predicted to be 
minimal due to the small increase in estimated site-generated traffic; and (4) the 
Applicant’s Transportation Demand Management plan includes strategies, programs, and 
services that will encourage the use of alternative modes of transportation. The Applicant 
has also agreed to implement the performance monitoring program as recommend by 
DDOT, which will ensure that congestion and traffic are further mitigated, and to limit 
site access from Florida Avenue to right-in and right-out access, to unbundle the cost of 
vehicle parking from the cost of residential units in order to not incentivize automobile 
usage, and to remove the SmartTrip Card transit subsidy and limit financial incentives to 
providing Capital Bikeshare membership or a subsidy to a car-sharing service. 
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68. The Commission finds that the Applicant's proposal to use the existing alleys, which the 

Applicant will be widening, is appropriate and will not cause an adverse impact on 
traffic.  Parking and loading access to the site is proposed via the adjacent public alley 
system to avoid the need for additional curb cuts along Florida Avenue. In response to 
comments raised at the public hearing, the loading facilities have been relocated from the 
east-west portion of the public alley to the north-south portion of the public alley.  The 
Commission finds that this reconfiguration substantially minimizes any potential impact 
to the retaining walls along the northern edge of the public alley.  The development plan 
also provides for both alleys to be widened to 20 feet in order to facilitate delivery truck 
movements. (Ex. 55, 57.) The proposed 20-foot alleys are in accordance with DDOT 
standards and the loading facilities are located in accordance with DDOT’s preference for 
loading to occur from alleys.  The Applicant also submitted diagrams demonstrating that 
all truck turn movements can be accommodated in a safe manner, and the widened alleys 
accommodate loading berth access for trucks and delivery vehicles for the project.  (Ex. 
4A, at C-601 and C-604; Ex. 55.)  

 
69. The Commission further finds that the project will not result in the loss of on-street 

parking given that the Applicant is providing ample parking within the project, and since 
the Applicant has agreed to restrict residents of the project from being eligible for 
Residential Parking Permits.   

 
70. Construction Issues.  In the Party Status Request and at the public hearing on the 

applications, the Party Opponents and individuals testified that the project may cause a 
risk of structural damage to nearby homes. Construction issues are governed by the D.C. 
Construction Code and therefore are not within the Commission's jurisdiction.  However, 
the Commission notes that the Applicant has agreed to implement a Construction 
Management Plan to minimize any impacts on the adjacent residential uses from the 
construction of the project. (Ex. 25E.)  The Plan includes a (1) traffic control plan;        
(2) construction truck plan; (3) construction parking plan; (4) construction 
communication plan; (5) site management plan; (6) debris removal plan; and (7) limited 
work hours. (Id.)  The plan also provides that, prior to commencement and throughout the 
duration of construction activity on the project, the Applicant will survey and document 
all abutting properties immediately to the north of the east-west portion of the public 
alley for evidence of settlement and general condition.  (Id.) The Applicant will also be 
available to survey and document any changes in conditions reported by any owner of an 
abutting property.  (Id.)  In the event that the Applicant ascertains there has been any 
damage caused as a direct result of the construction activity, the Applicant will make 
repairs rendering the condition of the property consistent with its prior condition.  (Id.) 
The Commission believes that these commitments adequately address the concerns raised 
by the Party Opponents and individuals.  

 
71. Historic Significance and Design of The Building.  In its Party Status Request and at 

the public hearing on the applications, the Party Opponents testified that the project is not 
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compatible with the historic character of the neighborhood, does not fit with surrounding 
historic structures, and violates the Historic Preservation Review Board’s New 
Construction in Historic District Guidelines.  Similar concerns were expressed by 
individual members of the public. 

 
72. The Commission finds that the historic preservation guidelines are not applicable in this 

case since the existing homes are not designated as historic landmarks, nor is the PUD 
Site included in any historic district. The applicable planning guidelines for development 
of the PUD Site are the Zoning Regulations and the Comprehensive Plan.  The District of 
Columbia Comprehensive Plan Future Land Use Map designates the Subject Property as 
Mixed-Use, Medium-Density Commercial and Production Distribution and Repair 
("PDR") land use categories. The District of Columbia Comprehensive Plan Generalized 
Policy Map locates the Subject Property within a Main Street Mixed-Use Corridor.  As 
discussed above, OP submitted a report to the Commission recommending approval of 
the proposed PUD.  The OP report included a detailed analysis indicating that the 
proposed PUD would further the policies of the Comprehensive Plan’s Land Use, 
Housing, Urban Design, and Mid-City Area elements.  (Ex. 27.)  The OP report also 
indicated that the project would “add to the District’s housing stock and complement the 
revitalization of a vital intersection of major District arterials.” (Ex. 27.)  The OP report 
further states that the Subject Building would result in a number of important public 
benefits and amenities, including quality urban design and site planning, landscaping and 
streetscape design, housing and affordable housing, and environmental benefits. (Id. at 6-
8.) Based upon OP's recommendations, as well as the plans, materials board, and other 
evidence of record submitted by the Applicant, the Commission finds that the project will 
help to strengthen the architectural quality of the immediate neighborhood by relating the 
project's scale to the existing neighborhood context, while also avoiding overpowering 
contrasts of scale, height, and density.   

 
 

CONCLUSIONS OF LAW 
 

1. Pursuant to the Zoning Regulations, the PUD process is designed to encourage high-
quality development that provides public benefits.  (11 DCMR § 2400.1.)  The overall 
goal of the PUD process is to permit flexibility of development and other incentives, 
provided that the PUD project “offers a commendable number or quality of public 
benefits, and that it protects and advances the public health, safety, welfare, and 
convenience.”  (11 DCMR § 2400.2.) 

 
2. Under the PUD process of the Zoning Regulations, the Commission has the authority to 

consider this application as a consolidated PUD.  The Commission may impose 
development conditions, guidelines, and standards which may exceed or be less than the 
matter-of-right standards identified for height, density, lot occupancy, parking and 
loading, or for yards and courts.  The Commission may also approve uses that are 
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permitted as special exceptions and would otherwise require approval by the Board of 
Zoning Adjustment. 

 
3. Development of the property included in this application carries out the purposes of 

Chapter 24 of the Zoning Regulations to encourage the development of well-planned 
developments, which will offer a project with more attractive and efficient overall 
planning and design, not achievable under matter-of-right development. 

 
4. The retail and residential uses for this project are appropriate for the PUD Site.  The 

impact of the project on the surrounding area and the operation of city services is 
acceptable, given the quality of the public benefits in the project.  Accordingly, the 
project should be approved.  

  
5. The application can be approved with conditions to ensure that any potential adverse 

effects on the surrounding area from the development will be mitigated.   
 
6. The Applicant’s request for flexibility from the Zoning Regulations is not inconsistent 

with the Comprehensive Plan.  The Commission also concludes that the project benefits 
and amenities are reasonable trade-offs for the requested development flexibility.  

 
7. Approval of this PUD is appropriate because the proposed development is consistent with 

the present character of the area, and is not inconsistent with the Comprehensive Plan.  In 
addition, the proposed development will promote the orderly development of the site in 
conformity with the entirety of the District of Columbia zone plan as embodied in the 
Zoning Regulations and Map of the District of Columbia. 

 
8. The proposal to rezone the Property from the C-2-A and C-M-2 Zone Districts to the     

C-3-B Zone District is not inconsistent with the Property's designation on the Future 
Land Use Map and the Generalized Policy Map, and with the Comprehensive Plan as a 
whole. 

 
9. The Commission is required under § 13(d) of the Advisory Neighborhood Commissions 

Act of 1975, effective March 26, 1976 (D.C. Law 1-21; D.C. Official Code                      
§ 1-309.10(d)) to give great weight to issues and concerns expressed in the affected 
ANC's written recommendation. In this case, ANC 5E voted to approve the applications.  
The Commission concurs with the ANC 5E’s recommendation for approval, and has 
given the recommendation the great weight to which it is entitled. 
 

10. The Commission is required under § 5 of the Office of Zoning Independence Act of 
1990, effective September 20, 1990 (D.C. Law 8-163, D.C. Official Code § 6-623.04) to 
give great weight to OP recommendations. The Commission concurs with the OP’s 
recommendation for approval, and has given the recommendation the great weight to 
which it is entitled. 
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DECISION 

 
In consideration of the Findings of Fact and Conclusions of Law contained in this Order, the 
Zoning Commission for the District of Columbia hereby ORDERS APPROVAL of the 
applications for review and approval of a consolidated planned unit development and related 
map amendment to rezone Lots 134 and 819 in Square 3516 from the C-2-A and C-M-2 Zone 
Districts to the C-3-B Zone District. For the purposes of these conditions, the term "Applicant" 
shall mean the person or entity then holding title to the PUD Site.  If there is more than one 
owner, the obligations under this Order shall be joint and several.  If a person or entity no longer 
holds title to the PUD Site, that party shall have no further obligations under this Order; 
however, that party remains liable for any violation of these conditions that occurred while an 
Owner.  The approval of this PUD is subject to the guidelines, conditions, and standards set forth 
below: 
 
A. Project Development 
 

1. The development shall be developed in accordance with the Architectural Plans & 
Elevations, dated August 8, 2013 (Ex. 55), and as modified by the guidelines, 
conditions, and standards of this Order. 

 
2. In accordance with the plans, the PUD shall be a mixed-used project consisting of 

approximately 203,887 square feet of gross floor area, with 196,029 square feet of 
gross square feet of floor area devoted to residential use and 7,858 square feet of 
gross floor area devoted to retail use. 

 
3. The PUD shall have a maximum density of 4.83 FAR.   

 
4. The PUD shall have varying heights and cornice lines ranging from 60.75 feet at 

the northernmost portion of the site to a maximum height of 90 feet along the 
Florida Avenue frontage. 

 
5. The PUD shall provide parking for no less than 210 vehicles and 71 bicycle 

parking spaces (61 residential and 10 retail). 
 
6. The Applicant shall have zoning flexibility with the PUD in the following areas: 

 
a) To be able to provide a range in the number of residential units and the 

corresponding residential floor area of plus or minus 10% from the 182 
depicted on the Plans; 
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b) To reallocate or reconfigure the number of parking spaces provided, so 
long as the total amount of parking provided meets the applicable Zoning 
Regulations; 

 
c) To vary the location and design of all interior components, including 

partitions, structural slabs, doors, hallways, columns, stairways, and 
mechanical rooms, provided that the variations do not change the exterior 
configuration of the buildings; 

 
d) To vary the final selection of the exterior materials within the color ranges 

and material types as proposed, based on availability at the time of 
construction without reducing the quality of materials; 

 
e) To vary the final selection of landscaping materials utilized, based on 

availability and suitability at the time of construction; and 
 
f) To make minor refinements to exterior details and dimensions, including 

belt courses, sills, bases, cornices, railings and trim, or any other changes 
to comply with the District of Columbia Building Code or that are 
otherwise necessary to obtain a final building permit. 

 
B. Public Benefits and Mitigation1 
 

1. Public Space Improvements.  The PUD shall provide public space improvements 
as shown on the Architectural Plans & Elevations, dated August 8, 2013, 
including improving the configuration of the public sidewalk adjacent to the 
southern portion of the PUD site; widening to 20 feet the east-west portion of the 
public alley adjacent to the north of the PUD site; and widening to 20 feet the 
north-south portion of the public alley that divides the site near its western edge.  

 
2. The building shall be designed to include no less than the minimum number of 

points necessary to be the equivalent of a Silver designation as shown on the 
theoretical LEED score sheet submitted with the plans dated August 8, 2013.  The 
Applicant shall put forth its commercially reasonable efforts to design the PUD so 
that it may satisfy such LEED standards, but the Applicant shall not be required to 
register or to obtain the certification from the United States Green Building 
Council.   

 

                                                 
1 As explained above, the Commission recognizes the affordable housing component of this Project as a public 
benefit even though the Project is providing only the amount of affordable housing required by Chapter 26 of the 
Zoning Regulations.  Since the Applicant is doing no more than what the law requires, there is no need to include a 
condition restating these mandatory obligations.   

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016437



Z.C. ORDER NO. 12-02 
Z.C. CASE NO. 12-02 
PAGE 27 
 

3. During the construction of the project, the Applicant shall abide by the 
Construction Management Plan included as Exhibit 25E of the record. 

 
4. Prior to the issuance of a certificate of occupancy for the building, the Applicant 

shall submit to the Department of Consumer and Regulatory Affairs (“DCRA”) 
evidence that:  

 
a)  The Applicant provided $220,000 to Cultural Tourism DC for the 

development and installation of eight signs for an Eckington Heritage 
Trail in the neighborhood;  

 
b)  The Applicant paid a contractor or otherwise incurred costs of $65,000 for 

the fabrication and installation of three-sided perimeter tree enclosures 
("commonly referred to as "tree boxes") and mulch at the locations on the 
north and south sides of Q Street and R Street, N.E. between North Capitol 
Street and Eckington Street; and   

 
c) The eight heritage trail signs have been installed or are in the process of 

being developed and that the tree boxes and mulch have been installed.  
 

C. Transportation Demand Measures 
 

1. During the life of the project, the Applicant shall implement to following 
Transportation Demand Management ("TDM") measures: 

 
a) Provide off-street parking spaces accessible to the residential units, which 

shall not be less than the zoning required minimum but which may be in 
excess of a 1:1 ratio up to 210 parking spaces to deter spill-over parking 
on surrounding neighborhood streets;   

 
b) Each residential lease and purchase agreement shall contain a provision 

prohibiting the tenant/owner from applying for an off-site permit under the 
Residential Parking Permit Program;  

 
c) Provide seven designated parking spaces for retail use; 
       
d) Provide links to goDCgo.com and CommuterConnections.com on its 

developer and property management websites; 
 
e) Provide each initial residential unit owner upon move-in with a one-time 

choice of one of the following options: 
 

i) A $75 Capital Bikeshare annual membership fee; or 
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ii) An $85 car share application and annual membership; 

 
f) Provide a carpool and mass transit coordinator and participation in the Guaranteed 

Ride Home Program; 
 

g) Provide 10 fully accessible outdoor bike parking spaces for the retail use and 61 
bike parking spaces in the parking garage for residential unit owners; 

 
h) The Applicant will request that the District Department of Transportation remove 

the property from the list of properties eligible for Residential Parking Permits.  If 
the property is not presently is not on the list of properties eligible for Residential 
Parking Permits, the Applicant will request that the District Department of 
Transportation classify the property as ineligible for Residential parking Permits; 
and 

 
i) The Applicant shall limit site access to and from Florida Avenue to right-in and 

right-out access. 
 
D. Miscellaneous 
 

1. No building permit shall be issued for the PUD until the Applicant has recorded a 
covenant in the land records of the District of Columbia, between the Applicant 
and the District of Columbia, that is satisfactory to the Office of the Attorney 
General and the Zoning Division, DCRA.  Such covenant shall bind the Applicant 
and all successors in title to construct and use the property in accordance with this 
order, or amendment thereof by the Commission.  The Applicant shall file a 
certified copy of the covenant with the records of the Office of Zoning.   

 
2. The PUD shall be valid for a period of two years from the effective date of Z.C. 

Order No. 12-02.  Within such time, an application must be filed for a building 
permit for the construction of the project as specified in 11 DCMR § 2409.1; the 
filing of the building permit application will vest the Order.  Construction of the 
project must commence within three years of the effective date of Z.C. Order No. 
12-02. 

 
3. The Applicant is required to comply fully with the provisions of the Human 

Rights Act of 1977, D.C. Law 2-38, as amended, and this order is conditioned 
upon full compliance with those provisions.  In accordance with the D.C. Human 
Rights Act of 1977, as amended, D.C. Official Code § 2-1401.01 et seq., (“Act”) 
the District of Columbia does not discriminate on the basis of actual or perceived: 
race, color, religion, national origin, sex, age, marital status, personal appearance, 
sexual orientation, gender identity or expression, familial status, family 
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responsibilities, matriculation, political affiliation, genetic information, disability, 
source of income, or place of residence or business.  Sexual harassment is a form 
of sex discrimination that is also prohibited by the Act. In addition, harassment 
based on any of the above protected categories is also prohibited by the Act. 
Discrimination in violation of the Act will not be tolerated.  Violators will be 
subject to disciplinary action.   

 
On September 9, 2013, upon the motion of Commissioner May, as seconded by Commissioner 
Miller, the Zoning Commission APPROVED the applications by a vote of 5-0-0 (Anthony J. 
Hood, Marcie I. Cohen, Robert E. Miller, Peter G. May, and Michael G. Turnbull to approve). 

On October 21, 2013, upon the motion of Vice Chairman Cohen, as seconded by Commissioner 
Turnbull, the Zoning Commission ADOPTED this Order at its public meeting by a vote of 5-0-0 
(Anthony J. Hood, Marcie I. Miller, Robert E. Miller, Peter G. May, and Michael G. Turnbull).  

In accordance with the provisions of 11 DCMR § 3028, this Order shall become final and 
effective upon publication in the D.C. Register; that is on November 29, 2013. 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 

NOTICE OF FILING 
Z.C. Case No.  13-13 

(Oxbridge Development at Ninth Street, LLC –Map Amendment @ Square 3831, 
Lots 42-45 & 830) 

November 20, 2013 
 
THIS CASE IS OF INTEREST TO ANCs 5B & 5E 
 
On November 18, 2013, the Office of Zoning received an application from Oxbridge 
Development at Ninth Street, LLC (the “Applicant”) for approval of a map amendment 
for the above-referenced property.   
 
The property that is the subject of this application consists of Lots 42-45 and 830 in 
Square 3831 in Northeast Washington, D.C. (Ward 5), which is located 9th Street, N.E.  
The property is currently zoned C-M-1.  The Applicant proposes a map amendment to 
rezone the property to the R-4 Zone District.   
 
The C-M-1 Zone District permits development of low bulk commercial and light 
manufacturing uses to a density of 3.0 FAR, and a maximum height of three stories/40 
feet with standards of external effects and new residential prohibited. A rear yard of not 
less than 12 feet shall be provided for each structure located in an Industrial District. No 
side yard shall be required on a lot in an Industrial District, except where a side lot line of 
the lot abuts a Residence District. Such side yard shall be no less than eight feet. 
 
The R-4 Zone District permits matter-of-right development of single-family residential 
uses (including detached, semi-detached, row dwellings, and flats), churches and public 
schools with a minimum lot width of 18 feet, a minimum lot area of 1,800 square feet and 
a maximum lot occupancy of 60% for row dwellings, churches and flats, a minimum lot 
width of 30 feet and a minimum lot area of 3,000 square feet for semi-detached 
structures, a minimum lot width of 40 feet and a minimum lot area of 4,000 square feet 
and 40% lot occupancy for all other structures (20% lot occupancy for public recreation 
and community centers); and a maximum height of three stories/40 feet (60 feet for 
churches and schools and 45 feet for public recreation and community centers). 
Conversions of existing buildings to apartments are permitted for lots with a minimum lot 
area of 900 square feet per dwelling unit. Rear yard requirement is 20 feet. 
 
This case was filed electronically through the Interactive Zoning Information System 
(“IZIS”), which can be accessed through http://.dcoz.dc.gov.  For additional information, 
please contact Sharon S. Schellin, Secretary to the Zoning Commission at (202) 727-
6311. 
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GOVERIII+'ENT OF THE DISARIET OF @LT'MBIA
PT'BLIC CX.{PIT'YEE BELATIOXS BOAR'

In the Matter of:
University of the
District of Col-umbia
Faculty Assoclation, NEA,

ComplaLnant, PERB Case No. 9O-U-1O
Opinion No. 272

v.

University of the
DistrLct of Columbia,

Respondent.

DECISION AND ORDER

On February 13, 1990, the University of the Distriet of
Columbia Facul,ty Association, NEA (UDCFA) filed an unfair labor
practice complaint {Compl-aint} with the D.C. Publ.ic Employee
RelatLons Board (Board) alleging that the University of the
District of Columbia (UDC) violated the Comprehensive Merit
Personnel Act of 1978 (C!.1PA) D.C. Code Sections l--618.4(a)(1),
(2),(3) and (5) by its failure and refusal to compl-y wLth UDCFATs
request for certain information concerning within-grade increases
of bargaining-unit employees. UDC denLed the commission of any
unfair labor practice by Answer fiLed February 28, 1990. The
Board, by notice issued May L8, 1990, ordered a hearing before a
duly designated hearing examiner.

Ttre Hearing Examiner, Ln a Report and Recomnendatl.on (R&R)
lssued on October 15, 1990, (a copy of which ls attached hereto
as Appendix 1), concluded that UDC had failed to bargain
collectLvely in good faith with UDCFA by failing to provide
it with information reasonably necessary and relevant to
processing a grJ.evance on behalf of bargaLnlng-unit members
(R&R at p.11). l,/ Observlng that previous decisions by the

t/ The llearl-ng Examiner found that the purpose of the
information request, 1.e., "the name of each faculty member who was
not evaluated rl,ess than Satisfactory' for the prior year who did
not receive a withLn grade increase for the 1987-88 and/or 1988-89
academic years, unless he or she was already at the top step wJ.thLn
grade,' was to confirm whether or not an undeterrnined number of
bargai.nLng-unLt employees received their, appropriate within-grade
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Board 'have fLrnly established an exclusive representatlve's
entitlement to information which will pemit it to function Lnits representative capacitLes" (R&R at p. g), 1/ tr," Examinerruled that UDC had a duty to provide the requeited informationfor which trinvolved the matter_of faculty step Lncreases, L.e.,
nages, o and therefore, 'was both relevant and necessary to alegitimate collective bargaining function to be perfolmed by theAssocfatLon, i.e:, the investlgation, preparatl.on and processing
of^grievances under the negotiated grl.evance procedure." (R&R ;tp.9. :/') on the basis of the testimony of IJDC offlcials (Tr. atLz - 15), the Examiner rejeeted uDcfs contention that notwLth-standing any duty to provide, ttre requested informatlon nas
simpLy unavallalfg, finding instead that the information soughtwas "either readily available to responsible UDC officLals oi ofa tlEe which couLd be readily conpiled [without] undue burden"
(R&R at p.9.) He reJeeted al-so uDc'is argument that i_t had noduty to provlde the i.nformation because UDCFA lras precluded f:rompursuing the grievance for which UDCFA elaimed the information
was requested. The Examl-ner $as unpersuaded by ttDCrs contentionthat a provision in the partiesf collectLve baigaLnLng agreementp-ertaining to withi.n-grade lncreases hras merely-a retleeiton af"historical fact" to cthich UDCFA, by its executl,on of the collec-tive bargaLning agreement, agreed to be bound. Ttre Examlner
concluded l-nstead that the parties' corrective bargaining
agreement contained (1) no express walver of the right to file a

(footnote I Contfd)
etep l-ncreases in preparatLon- for fLling a grievance pursuant toArticle xvrrr, section C(2) of the parties' Lollectlvdbargainint
agreement. (ReR at pp. 2, 5 and 6. )

,/ American Federation of State, Coun and lrlunlcLs v. D.C. General et aI., DCR , Slip Op.
No. , PERB Case No. 88-U- 1989); Intern€rtl-onal Brothelhood

=+c.5993, Slip Op. No. 226, PEF.B Case
of the DLstrLct of Colurnbia Fqculty Assocl.ation,/l{EA v. mlverffi

fne Examl-ner also -noiea the earlLer,sLmilar u.s. supreme court declsion in NIRB v. ACME rndugjEr![a}&.,385 u.s. 432, 436 (196?), (athe em@ disctoseunquestionably extends beyond the perLod of contra& negotLatlons
and applLes to labor-management relations durlng the term of anagreement"). (ReR at p.8.)

'/ Citing the landmark case of NIRB@., 3S1U.S. L49 (1956) and Etectricat worker io.C.CLr. L98O), the Hear ation on empioyee
htages to be 'presumptively relevant.o
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grievance concerning rnatters covered under the provision and (2)a grievance proceduie suffic_ie"-r"J"J"i r"-"""i.-ii-"r"ompass agrj.evance on the issue. (R&R 
"t ipl-I6'_ rr ., :/

Fi.nally, the Examiner recommended denj.al of UDCFA,s reguestfor an award of costs rnciuarnt;;-;;"] t*"= r_ncurred 1npursur.ng thr.s matter. The Heairrrg ix;iry" based hi;'rurJ.ng onhis findings. and concrusions-that (ri uocra "has faLied to stateany of the eosts it has r.netr.."a'ti-pursulng this matter,;(?, "money damages (other *::_;:g1. n;v], _ev€n where arlowabte,are not generarly nade in tabor tribunf,is"; (3) uoc,s defense tothe action was not entirety-without *"iit; ana-(at_rnith respectto attorney fees, the "Aneiica., i"i")-in.a attorney fees aregenerarly not recoverable unle*" irr"i" i"."r, explicit statutoryor contractuar basis for thei" ""iitirrl11, is approprlate ,inthe absence of explr.cit siatutory 
""in"-rtv tin Lhe brpat on ttrequestion of attorney fees" 

"ld "in"-p.Ji"rr"" of at reast onemeritorious defensen. (R&R at p. LZ., .

on Novembet ?, 1990, uDC filed Exceptions to the HearingExaminerrs Report and Recommena"iio"l-'-i! g*""ptions were filedby conplainant which aia,-tonever, fite a Response to uDCrsExceptions. UDC excepts'to the Heari"g i"*inerf s factualrindLnss and concrusrbns ;a-ia1 i;"1;tTt of his concrusr.on"that the unr-ve::tty'" irg"*"nt for eiirnissrng the comprar.nt onthe basls that conrpiainirri-rr"r rir""a-Iri' rrr.ppropriate lssueunder ttre [parttesl cottecll"g d6;iring 
"q.g"*ent], srrould bereJected (R&R at p- 11)- -we- have il;ilLea uoc;s-ixceptions,whlch are discussed ueiow. r{^e adopa d;-Hearing Examlnerrs

ff:i:lg: ll: S:Hlusions io the **i",,i- Jo,srsteit ;G;. thr.s

The crux of UDC'. exceptr.ons lles in r.ts contentr.on that nodutv exists under tne cr'rpe-i::_{; *ii"i", to provr.de infornationupon request to a unr.on concernirrg rnitiais ar'stng under the termof the colreetr've lgrgar"i"g agreement to^wr1J=1 tfigv Ji* " party.uDc argues that unlikI secilon-Badt;; iie r*ationar_ LaborReLatLons Act (NLRA) tha-cllpA doe;'";; ;;* o,rt--fil.Tlantng of

t/ The {eTing ExamLner- reJected the _charges that IrDc hadviolated D.c. code sEc. r_oie..ar;tii;i2)" and (3i;;;;rudr.ns thatUDCFA had not provided sufficl.ent 
"tr-ra"'#" to waria;i ;- frnding ofviolation' No exceptions have been ftiJ'concerning these allega-

Ii:3:'"#:nXn=:ee wiin the ExanLner'" *JJ=sment and-nereby dlsmiss
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the employer's-duty to bargain col-lect5_vely. |t UDC suggeststhat the 8(d) language Ln the NLRA was the (necessarv) -pledicate
for the Supreme courtts recognitlon of the NLRB's authority torequire an employer to furnistr Lnformation concerning grievancesor other questions arising under the partiesr r:olteciiie
bargainLng agreenent in NLRB v. ACIrlE, supra n.2 at 436-32 (1962).

While UDC correctly notes that the CMPA and the NLRA are notidentLcal, we have long herd that the enproyer's duty under the
CMPA incLudes furnishing information that is "both reLevant andnecessary to the union's handu,ng of the grievance' Teansters,Local 639 and 73o v. D.c. @, supra, srrp op.-E-2zo

i t.or thlel duty tobargain in good faith.i American Federation of siaie, county ang
Yunig=ipal==:meloyegs v*. 

, 
b.

op. No. 227 at. p.3. :/
Moreover, ttre supreme court based its ruling in ACME, supra,on section 8(a)(5) of the NLRA whi-ch, ln language totEweain the cl![PA, sec. ].-618.4(a)(5), prohibits an employer fromrefusing to bargain collectirrely sith the representatLve of itsemployees. The Court merely referred to seclion g(d) of the NLRAas *amplif[ying,] by defining tto bargain collectivelyr.' 3g5u.s. at 436. Thus, uDc's contention that the Board rs withoutauthority under the cMpA to require an employer to furnl_sh such

tl NtR.tr Sec. B(d) provides that '...to bargain collectLveryis the perforaance of the mutual obligation of the enployer and thErepresentatLve of the employees to meet at reasonable times, andconfer 1n good faith with respect to wages, hours, and other Lermsand condLtions of employment, or the negotiation of an agreement,or any question arlsing thereund€f,...[.J.

'/ ltDC avers that IrDcFArs request for LnformatLon was made lnbad falth and therefore llDC had no statutory duty to provi.de theinforrnation- fn support of this exception, Irrc quarreis wj.th theExamLnerrs credibility determLnation and again asserts that nogrLevance l.s maLntainable on these matters. lJe fLnd nothLng Ln ttrerecord to warrant a reversal of the HearLng Examl-ner's findings offact on evidence that he duly consLdered (see ReR at pp. s-6 andpp. 10-11), nor do we belleve Lt i.s the Board's ro!.e t-o determLneconclusively the meaning of contract provLsions under whl.ch agrlevance may (or may not) b_e fired and, Lf fLred uray (or may not)be sustained. Cf-, ACME, 385 U.S. at 432-38.

I

-
I

-
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information is unfounded. '_/

with respect to the Teannstersf request for costs andattorney fees, our criteria for awarding costs pursuant to D.c.
Code SectLon 1-618.13 were announced in AFSCME District CounciLz9r lgggr 3??o,=erlf z
DCR 5658, Slip Op. No- 245 at pp-   e(1990). npplyLng those crLteria here, ne flnd an award of costs
would not be in the "interest of Justice" and therefore make noaward. lfe also note that section 1-618.13 des not refer toattorney fees, nor are we elsewhere gl-ven authority to awardattorney fees.

For the foregoin€l reasons, ne adopt the recommend.ations ofthe Hearing Examiner that Respondent tDC be found to have failed
and refused to provide upon request infonnatLon relevant and
necessary to the performance of tDcFA's duties under the cMpA,
and that by this failure and refusal the Respondent vLolated i.C.

'/ we also find uDcrs two remaining arguments unsupported bythe record and thus without merl-t.

llDC contends that a grievance for which the Lnformation wassought would be untimely and therefore the informatl.on nas notrelevant and necessary for the performance of UDCFAfs statutoryduties. Urc acknowledges that under the partl.es' collectiv!
bargainf.ng agreenent a grLevance- is timely tf flled ruithin 1O daysof the occurrenee or rrhen the occurrence should have be6ndlscovered.' (tDC Excep. at p. 9.) ItDC's refusal to furnistr thelnformatl-on prevented UDCFA from dLscoverl.ng rshether or not acontractual vloLation had occurred. The Hearlng ExamLner foundthat UDCFA became aware onLy on December 13, 19gg that thereomight' have been a vLolation of the parties' collective bargaining
agreement and did so via UDC testinrony at an arbLtration hearfrgl
and i-ts request for the informatLon followed prornptry. (ReR at pi.
5-6. ) UDC cltes nothing that would show that a contractuilviolatLon should have been earlLer dlscovered by UDCFA.

Finally, UDC argues
breached, merely states
Board found no merit l.n the- same -argument tn AFSCME__Coggqt! ZO,

"arbLtrabllity [is] an Lnitial question for the arbLtratort.I" The
Eoard found that the Unlon would need the infornatl.on trto supportLts position in the arbitration BroceedLng in the event thal-the
grLevance was found arbitrable.o

that "[tJhe contract language purported]y
a past fact,' and Ls not grl.evabie, Tha

There, the Board ruled that
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Code Sec. 1-618.4(a)(5) and (1) of the CtrtPA. "_l

ORDER

IT IS ORDERED THAT:

1. University of the District of Columbfa (IttE) shall
cease and desist from refusing to furnish UnLversity of the
District of Colunbia Faculty AssociatLon ttDCFA) wLth the
name of each faculty nember who was not evaluated tless than
Satisfactoryr for the academic years irnrnediately preceding
1987-88 and/or 1988-89, who did not recelve a within grade
lncrease unless he or she was already at the top step within
grade.

2. UDC sha1l provide the information requested, as
specified in paragraph 1 of this order, not later ttran (14) days
following the issuance of thLs Opi.nl.on.

3. UDC shaLl. cease and desLst from lnterfering, Ln any
Like or rerated nanner, with the rights guaranteed empl-oyees by
the Comprehensive Merlt Personnel Act.

4. UDC shall post copies of the attached Notice
conspicuously at all of the affected r*ork sites for thl-rty (3O)
consecutive days.

5. tlDC shalL notify the Public Employee Relations Board,
in wrLtLng, trithLn fourteen (r4) days of the date of thl-s order
that the information specified in paragraph No. 1 of this order
has been provided to UDCFA and that the Notices have been posted
accordingly.

BY ORDER OF THE PT'BI,IC E}TPTOYEE REI,ATIONS EOARI)
WashLngton, D.C.

May 9, 1991

"/ The HearLng Examiner, whLLe conc!.uding that UDC vLolated
D.C. Code Section 1-618.4(a)(5), dLd not rule on the allegation
that by the same conduct tlDC vLolated D.c. code section 1-61a.4(a)(1). $e hereby correct that error and fLnd a derLvatlve viola-
tion of D.C. Code Section 1-618.4(a)(1) for the reasons stated in
l{Egl,tE, . Lqgal .2776_ g. Departpent of !'J.nancg and Revenue, gZ DCR

^-, 5658 Slip Op. No. 245, PERB Case t{o. 89-U-O2 (1990}. 
-

-
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In the Matter of:
University of the
District of ColumbLa
Facultlt AssocLation/NEA,

Complainant,

and

Unlversit:r of the
District of CoJ.umbi.a,

Respondent.

j

-

couEnillrgnT or TFE DtgrRler oF coflrHBlrPUALIg g,|,p'.o'TEE NSLATIOXS BOEND

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PERB Case No. gO-U-tO
OpinLon No. 222
(Erratun)

ORDER

This order corrects an error on page 5 0f the Boardrs srr.popinion in the above*captr.oned matter aipearing at 3g DcR 3463(May 31, 1g9r). rn the fr.rst paragrapt]-tne rit-ii.rr", thesentence beginning "I{Lt}r resp€ct to ttre-Tearosters'...i is trerebycorrected to the folrowing: .with respect to uDCFArs...,
BY ORDER OT THE PUBTIC EMPIOYEE REIATTONS BOIRDWashington, D.C.

JuLy 2, 1991
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?ublrc
lnployee
l€loflons
Bcorci

:

v
$tE
of

ruffi8Cffi
TO ALL FACULTY UEUBERS OF THE UNTVERSITY
COLUHBIA (UDC): THIS OFFICIAL NOTICE IS
PUBLIC EITPLOYEE REIATIONS BOARD PURSUANT
ORDER IN SLIP OPINION NO. 272, PERB CASE

requested information relevant and necessary to its representa-
tional dutles.
ltE gtfl,I. provide
member wtro was
academic years
did not receive
already at the

t{E I{ILL NOI j.n any like or related nanner interfere wlth UDCFA|s
exerci.se of rights guaranteed to lt by the Comprehenslve Herlt
Personnel Act as the excLusive repre,sentative of a unit of
enployees at UDC.

DATEs BY:
President

Gcve:n;neni i' :he
DrSlr:Ci oi C: -:::;:

415 Tweltth Street. N.W.
Washington, D.C. 20004
l2o2l 727-18.?2123
Fax: l202l 727-9116

OF THE DISTRICT OF
POSTED BY ORDER OF THE
TO ITS DECTSION END
NO. 90-U-10.

HE HEREBY notify our employees that the Public Employee Relations
Board has found that we violated the lar.r and has ordered us to
post thls Notice.

wILL cease and desist from refusing to provide the University
the Distrj.ct of Colunbia Faculty Assoclation (UDCFA) with

UDCFA r*l.th the requested nasres of each faculty
not evaluated *.less that satisfactory' for the
imnediately precedLng 1987-88 and/or 1988-89, sho
wlthin grade Lncreases, unless he or she tlas

top step wlthLn grade.

UNIVERSI1Y OF THE
DISARIST OF COLT'I.IBIA
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Notice: This decisiot rray be formally revised before it is published in the District of Colrmbia Regrster Farties
shuld Promptly notify this office of any errors so that they mey be corrected before publishing the decision. This
notice is not intsnded to provide an opportunity for a substantive challenge to the decision.

Government of the District of Columbi*
Public f,mployec Rdations Board

In theMatter of:

American Fderation of
Government Employees, Local 2978,

Complainang

District of Columbia
Deparunent of Health,

Respondent.

PERB CaseNo. O8-U-4?

fuinion No. 1433
v.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

DECISIONAN{D ORDER

Statement of the Case

Complainant American Federation of Government Employees, Local 29?8 ("IJnio4"'
*AFGE " or "Cornplainant") filed an Unfair Labor Practice Complaint ("Complaint''), against
Respondent District of Columbia Departrnent Health f'Agency," 

*DOIL" or "Respondent',) for
allegd violations of sections 1-61?.0a(a)(1), (3), and (5) of the Comprehensive Merit protection
Act ("CMPA") by converting Union President Robea luayfreld from career status to term status
and subsequently terminating his employment. {Complaint at 2). The Complainant filed a
Motion for Preliminary and Injunctive Relief and a Motion for a Temporary Restraining Order.
The Rmpondent submitted an Answer to the Complaint denying any violation of the CMpA.
(Answer at !m 4-9). The matter was submitted to a Hearing Examiner, a haring was held and
the parties supplied post-hearing briefs to the Hearing Examiner. In Slip Op. No. 1256, issued
N{arch 27, 2012, the Board adopted the Hearing Examiner's conclusion that the Respondent
commiud an unfair labor practice, and directed ttrat Mr. Ivlayfield be reinstated to his position.
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(Slip Op. No. 1256 at p. 1l). Additionally, the Board ordered the Complainant to submit a

verified staternent as to the appropriate amount of back pay, and ordered the Respondent to
provide a response to the verified statement $.ithin ten (10) days. Jd. The Board stated that it
would then issue a supplemental order ruling on the appropriate remedy in a subsequent order.
rd.

IL Discussion

On July 2,2A12, the Union submitted a verified statement on the appropriate amount of
back pay. Tyler Letter, June 18, 2012. DOH requested additional information from Mr.
NAayfiel4 which was provided on October 17,2012. McGllivary Verification at l. On January
8, 2013, DOH submiued a worksheet to the Board reflecting a net payment amount to Mr.
Iv{ayfield of $112,757.33, and contributions to IvIr. Ivlayfield's retirement account totaling
$14,952.66. l*vy email, Jan. 8, 2013. Further, DOH noted that il{r. It{ay{ield's annual and sick
leave had been rstored. Id

In an e-mail to the Board datd January 8, 2013, the Union assertd that the Agency's
calculation of Mr. \{ayfield's back pay did not include interest. Steuart e-mail, Jan 8, 2013.
TheUnion requested interest at 4ala per annum through January 4,2013, totaling $16, 44S.Sl. /d.
In a subsequent e-mail, the Union stated that Mr. Ildayfield requested that his annual leave be
restored through a lump sum payment, imtead of through restord leave. Stewart e-mail,
January 9,2073. The Union contended that under the CMPA employees may only carry a
certain amount of annual leave from year to year, and that under this o'use or losd' policy, Mr.
IUayfield stood to lose a great deal of any restored leave hours, 'bndercutting the make-whole
remedy ordered by the lBoardl." Id. ln subsequent e-mails, the parties continued to debate the
issue of \ ihether interest was appropfiate in this matter, and the appropriate method of complying
with the Bmrd's order in Slip Op. No. 1259 as it pertained to restoring annual leave.

On lvlay 8, 2013, the parties attended mandatory mediation in an attempt to resolve the
outstanding hck pay issus. The mediation was unsuccessful, and on September 12, 2013, the
Union s€rit a letter to the Board requesting a hearing on the issue of remdies. Stewart leter,
Sept 12" 2013. In response, the Agency opposed an additional hearing stating:

Since the issue of a determination of a make-whole rernedy in this
matt€r is strictly a legal issug there is no need to hold an additional
hering in front of Hearing Examiner Johnson. Ms. Johmon has

already issued her Report and Recommendation in this matter and
is functus oficio since [the Board] followed this Report and
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Recommendation with its own Decision and Orden of Ilfarch 2T-
2012.

Crerst letter, Sept. 16, 2013. Additionally, the Agency contended that Slip Op. No. 1256 did not
mention an additional hearing in this case' and that the Bmrd's rules do not provrde for an
additional hearing once a hearing examiner has issued the report and recommendation. /d. on
october l' 2ol3' the Union submitted a document styled "Request for Briefing Schedule or,
Altematively, for Hearing with Repect to Appropriate Remedy'' ("Request,). In its Reques{ theunion asked ttre Board to issue a briefing schedule "so that the parties may submit briefs
informing the Board of the partis' positions and providing the necessary informaton to form a
basis for a 'supplemental order ruling on the appropriate rernedy' contemplated by Slip Op. No.
1256' (Requstat2). Altemately,theUnionaskedtheBoardtosetalearing dat'. Id.

The parties' disagreements in this matter coalesce around two issues: (l) whether DOH
must pay interest on the back pay awar{ and if so, at what rate; and (2) uAetherMr. IUayfield's
accrued annual leve must be restored via "restored hours" or as a lump sum payout The
majority of the arguments supporting each pr5r's position have been presented to the Board in
the form of e-mails dating back to Decernber 2012. To clarifu the parties. positions and aid the
Board in resolving this matter, the parties are ordered to brief thee issus, pursuant to the
Board's investigatory powers. sbe Board Rule 520.8. The complainant,s brief will be due noIater than 11:59 p.m. on November 29, 2a13, and must be elecronically filed via File &
ServeD(press- The Respondent's bri€f will be due no later than ll:59 p.m. on December 30,
2013' and must be electronically filed via File & ServeXprcs. After considering the parties,
briefs, the Board will determine whether an additional hearing is necessary, or whetherthe Board
may issue a decision on the pleadings in accordance with Board Rule 520.10.

ORI}ER

TT IS Itr,REBY ORDERT,D TTIAT:

1' The parties will submit briefs addressing: (l) whetherrhe D.C. Dep,t of Health must payinterest on the Robert lr{ayfield back pay it*te, and if so, at what rate; and (2} whetherMr- Itdayfreld's accrued annual leave must be restored via "restoreril t o*r- or as a lumpsum payout?

2' The American Federation of Government Employees, Local 29?g's brief mrst be filed nolater than 11:59 p.m. on Novernber zg,zoti, via ac Board's File & serveD(presseletronic filing system.
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3. The D.C. Dep't of Health's brief must be filed no later than 1l:59 p.m. on Decernber 3Q
2013, via the Board's File & Servd(press electronic filing system^

4. Pursuant to BoardRule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OT'THE PUBLIC EMPLOYEE RELATIONS BCIARI}

Washington, D.C.

October 3l,20l3
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gmmF,lc*rsorsRvICn

thisbtooerti$tlutheataMDebimandOrderinPERBC*seNo. 0&U4?uastmrsninedvia
File & SenrcD(pess to dre folowing parties on this the 31$ day of October, 2013.

IUs. Na*cy B. Stcng Esq.
Woodley & McGillivary
l10l Vermont Ave., N.W.
Suite 10ffi
Washington, DC 20005

Mr. AndrewL. Gesg Esq.
DC OLRCB
441 4ft St., NW
Suite 820 North
Washingtoq D.C.20001

nLE & SERVEFpRESS

T'ILE & SERVEXPRESS

/s/ Erin E. Wilmx

Erin E. Wilcox" Esq.
Attorney-Advisor
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IntheMatter of:

American Federation of
Government Employees, Iocal 1000,

Complainant,

Notice: This decisioa may be formally tevised before it is published in the District of Columbia Registcr. Parties
should promptly notiff this office of any errors so that they may be corrected before publishing the decision. This
notice is not inteaded to provide an opportrnity for a substaative challenge to the &cision.

Goverament of the District of Columbia
Public Employee Relations Board

PERB CaseNo. l3-U-0?

OpinionNo. 1434
v.

District of Columbia
Department of Employment Services,

Respndent

DECISIONAI\ID ORDNR

L Statemst of the Case

Complainant American Federation of Government Employees, Local 1000 f'Union,"
"AFGE " or "Complainant") filed the above-captiond Unfair Iabor Practice Complaint
(*Complaint'), against Rspondent District of Columbia Deparbnent of Employment Services
('Agency,"'DOES," or "Respondent") for alleged violations of sections l-617.0a(a)(l) and (5)
of the Comprehensive Merit Protection Act f'CMPA'). Specifically, the Union ass€f,ts that the
Agency unilaterally implemented a new dress code policy without bking steps to bargain with
the Union over the implementation or impact and effwts of the policy. (Complaint at tf C4.
Respondent filed an Answer and Affirmative Defenses ("Answed') in which it denies the alleged
violations and raises the following affrrmative defenses:

(1) The esablishment and implementation of a dress code pohcy falls squarely within the
statutory management right "to direct employees of the agencies" in D.C. Code $ 1-
617.08(a)(1);

(2) Article 25 of the parties' collective bargaining agr€ment (*CBA") recognizes ttre
managernent rigtrt "to direct the employees of the Departrnent"; and

(3) Identification and safety are two of the objective of the dress code policy, rryhich fall
within the sole managernent right "to determine the agancy's intemal security
practices" undsD"C. Code $ l-617.08(a)(5XD).
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(Answer at 3). On August 15, 2013, the Union fild a Motion for Decision on the Plmdings
f'Motion"), asserting that the issue in this case is well-settled under fede,ral labor la% and
rquesting the Board issue a decision on the pleadings in accordance with federal labor law
precedent. (Motion at 2).

IL Discussion

A. Facts

AFGE alleges that on or about October 12, 2A12, the Agency announced the
implementation of a drms cde pclicy, calld Administative Issuance No. 701, ta b fully
implemented within thirry (30) days. (Complaint at T 4). The policy stated that "DOES
employees who violated any of these policies and procedures will b€ disciplined." Id. The
Agency does not dispute this allegation, but contends that the policy was stat€d to be eflective
and implemented immediately, and that "Administrative Issuance No. 701 is a revision of Dress
Standards Policy datd August 23, 1999, as stated in the Transmittal l,etter attached to tlre
Issuance." (Answer at 2). On October 14,2012, AFGE demanded to bargain with the Agency
over the dress code policy. (Complaint at !l 5; Answer at 2). The Union asserts that the Agency
did not take any steps to bargain over the decision to implement the policy, nor has it taken any
st€ps to bargain over the impact and effects of the policy. (Complaint at 1[ 6). The Agency
denies this allegatioq stating that the parties met for impact and effects bargaining on October
24,2012. (Answer at 2). Fufiher, the Agency admits that it took no steps to bargain with the
Union over the decision to implement the policy, and contends that it had no legal obligation to
do so. Id. AFGE alleges that the Agency has "unilaterally implemented ttre new dress code
policy." (Complaint at 1[ 7). The Agency denies that it has implemented the new policy, but
admi* that it unilaterally implemented the rerrised dress code policy. (Amwer at 2; emphasis
added). AFGE contends that it has been a long-standing practice that employees were not held
to any particular drcs code, and were not disciplined for their attire or appeamnce, which the
Agency denies. {Complaint at f 8; Answer at 3).

B. Pleadings

a) Complaint and Answer

In its Complaint, AFGE alleges that the Agency violated D.C. Code gg l-61?.04{a)(1)
and (5) by unilaterally implernenting a new dress code policy, whse it had ben a long-sanding
past pactice at the Agency that employees were not held to any particular dress code and were
not disciplined for their attire or appearanc€. (Complaint at 1lT 7-8). AFCiE notes that while the
Board has never addressed this issuq the National Iabor Relations Board (*NLRB") has long
held that the implementation of a dress code or any material change to an existing dress code is a
mandatory subject of bargaining. (Comptaint at'lf 9 frr l; siting Meda Heelth Solutions of Los
Yegas,357 NLRB No. 25 (2011); Crinendon Hospial,342 NLRB 636 (2004); Concord Docu-
Prep, fnc.,207 NIRB 981 (1973)).
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In its Answer, the Agenry &sserts that the esablishment and implementation of a dress
code policy "falls squarely within the statutory management right" to direct employees of the
agerfcy and determine the agency's internal security practices. (Answer at 3; citing D.C. Code
$$ l-617.08(a)(l) and {a)(5)(D)). Further, the Agency contends that Article 25 af the parties'
CBA recognizes the managernent right'to direct employees of the Deparbnent" (Answer at 3).

b) Union's Motion for Decision on the Pleadings

Although titled a "Motion for Decision on the Pleadings," AFGE's Motion functions
more like a reply to the Agency's Answer, and serves to flesh out the sparsely-pled Complaint.
In its Motion, AFGE responds to the Agency's claim that the implementation of the dress code
was a management right by asserting that *by imposing the new dress code without bargaining
with the {Jnion, the Agency has implementd a unilateral change to a mandatory subject of
bargaining." {Motion at l). Further, the Union states that &e "novel issue now before the
[Board] is uilrether the implementation of a dress code is a mandatory subject of bargaining." Id.

{n its Answer, the Agency states that &e dress code pohcy is nota new policy, but rather
a revised policy wttich supplanted one previously issued in August 1999. (Answef, at 2). ftr the
Motioru the Union contends that the Agency's position is "in direct conflict to the emphatic
denials of the eristence of any policy by the Agency's Director Lisa Mallory and its l-abor
Relations Advisor Rahsaan Coefield in a series of emails to the Union in February of 2012"-
{Motion at 2-3; Motion Ex. 2). In thee emails, Labor Relations Advisor Coefield stetes that
"the Departmant of Emplo5rment Services has not adopted a Drss Standard Policy," and "The
Department of Employment Services is not enforcing a Dress Standard Policy." (Motion at 3;
Motion Ex. 2). Director N{allory wrote: "We do not have a dress standard policy atDOES," and
later that "The Dqnrtment of Employment Services has not adopted and is not enforcing a dress
standard policy," reiterating in the same e-mail, 'Again, DOES dos not have and is not
enforcing a dress standard policy. Assertions to the conrary are inaccurate. Accordingly, I
cannot provide a cancellation date for a policy that was never enforced." Id

In its Motioq AFGE acknowledges that ttre parties dispute whether the implementation
of a dress code is a mandatory subject of bargaining. (Motion at 5). AFGE states that while the
Bmrd has not yet ruled on this issug other labor relations authorities have concluded that the
decision to impose or materially change a dress code is a mandatory subject of hrgaining, and
urges the Board to reach the same conclusion. /d. Further, AFGE contends that "[b]ecause the
facts are not in dispute and the prties' disagreement represe{rts a quetion of law, the Union
seeks a deision on the pleadings." .Id.

C. Analysis

Board Rule 520.10 provides that *[i]f the investigation reveals that ttrere is no issue of
fact to warrant a hering, the Board may render a deision upon the pledings or may rquest
brids and/or oral argument"" lVhere the pa*ies dispute mat€rial issues of facq a decision on the
pleadings is not appropriate. See D.C. Nurses Association v- D.C. Dep't of Youth Rehabilitation
sewices,59 D.C. Reg. 12638, Slip op. No. 1304, PERB Case No. l0-u-35 ea1.2). In the
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insbnt cass, the psrtie$ dispute ui$ther the Agency had previously adhered to a dress code, or
urhether Administrtive Issuance No. 701 constituted a new dress code poh€y. (Complaint at !ffi
7-8; Answer at 2'3)- Additionally, the parties dispute whether impact and e.ffects bargaining
took place. (Complaint at t[ 6; Answer at 2).

In its Motion" AFGE contends that the question of law - whether the implementation of a
dress code is a mandatory subject of bargaining or a tnanagement right - supersedes the parties'
factual disputes in this case. (Motion at 5). As AFGE correctly poins ou! the Board has not
previorsly decided whether the decision to impose or materially change a dress code is a
mandatory subject of bargaining. Id. AFGE urge the Board to look ro decisions from the
FLRA, the NI-RB, and state labor boards in reaching its decision. /d

AFGE first cites to two NLRB c{rses, Medco Heakh,Soia*brs of Les Yegas,3s? NLRB
No. 25 (?011), aff'd in relewnt part Medco Heulth Solutions of las Vegas y. -ilil,rtB, ?01 F.3d
710 (D.C. Cir. 2012), andYellow Enterprise Systems,Inc.,342NLRB 804, 811 (20M). (Motion
at 5). While it is true that the Board looks to the NI,RB for guidance when it lacks precedent on
an issug see American Fedemtion af Government Employees, Local 2714 v. D.C. Dep't of Parks
and Recreation,5A D.C. Reg. 50a9, Slip Op. No. 697 at p. 8, PERB Case No. OO:IJ-zz (20A2\,
such consideration is inappropriate in the instant matter bmause the National labor Relations
Act has no parallel to the CMPA's statutory grant of management tights. AFGE recognizes this
disconnect in its Motiorg and urges the Board to consider precedent from the FIRA' whose
governing statute provids a statatory reservation of management rights similar to thst of the
CMPA. (Motion at 5-6). In support of this argument, AFGE cites to Yeterans'Administration,
West Los Angeles Medical Center,23 FLRA 278 (1986), and U.,S. Army, Aberdeen Proving
Groand, Aberdeen, Maryland,3z FLRA 200 {1988). (Motion at 6).

ln Veterans' Administration, an administrative law jodge foun4 and the FLRA upheld
that while the FLRA has not deided whether or not dress codes are s*bstantively negotiable,
changes to a discretionary past practice of employee dress must be negotiated. 23 FLRA at 296.
In that case, the oristing &ess code did not contain a prohibition against wearing sweat€rs or
jackets with anployee uniforms, and the FLRA ruld that the ernployer committed an rmfair
labor practice by eliminating the past practice of permi*ing sweaters and jackets without fnst
notifring the Union or bargaining on the matter. Id. at 297. Further, the administrative law
judge distinguished FLRA cass concerning uniforms for civilian military technicians, which
"constitute a method and means of performing work because the employees belong to a military
organization uftich is theoretically subject to mobilization at any time," and are not "aids to the
comforg health, or safety of the gpard employees." Id. at 298. The judge went on to state that
even assuming that dress constituted a "method and means" of performing cleaning work for the
Veterans' Administration employees, in unilaterally changing the dress code, the employer failed
to meet its obligation to hrgain concerning the impact of the change. Id. While this case
supports AFGE's assertion that changes to past practices must be bargained over, it does not
conclusively support the contention that employee dress codes are mandatory subjects of
bargaining.
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In U.S. Anny, the FLRA considerd a union proposal to permit errploye to wsl shorts
in certain areas of the workplace "so long as no detriment results to the employee and no safety
health hazards [are] involvd." 32 FLRA at202. The employer alleged that the union's proposal
was inconsistent with its right to assign work under the Federal labor Relations Act because
safety and health coasiderations would prevent the assignment of centain duties to employea
who were not wearing long pants. Id. at 203. TheFLRA rgected the employer's contention that
the union's proposal interfeed with its .ight to assign worlq shting drat the proposal conained
no express requirement that specific work assignments be made or discontinued, and
accommodated the employer's health and safety concents. Id. at 2A3. Further, the union's
proposal did not insulate employees from the consequences of being improperly attired to
perform assigned work. Id. at204.. The FLRA similarly rejected the ernployer's contantion *rat
the union's proposal interfered with its right to determine its internal security practices, noting
that &e proposal permittd employes to w€r shorts only in areas where non-hazardous
materials are used and no health or safety hazards were involved. Id. at2}4-205. The proposal
was determined to be negotiable. Id. at 205. The FLRA's holding in U.S. Army illustates that
certain dress code proposals may be negotiable, but falls short of providing definitive support
that dress codes are mandatory subjecf of bargaining.

While the Agency trrges the Board to determine whether the decision to impose or
materially change a dress codes is a mandatory subject of bargaining, the Board finds that such
an analysis is premature here as it is clear on the evidence presented there is a live dispute as to
whether the Agency's &ess code policy is an ongoing past practice" The Board has long held that
an agency may not make unilateral changes to past practices without first engaging in the
bargaining prsess. See Fraternal Order of Palice&'Ietropolitan Police Dep't ktbor Comminee
r'. D.C. Metropolinn Police Depl,60 D.C. Reg. 9212, Slip op. No. t39l at p. 18, pERB Case
Nos. 09-U-52 and 09-U-53 (2013); American Federation of Govemment Emplolrees, Locat 29ZB
v. D.C. Dep't of Health,59 D.C. Reg. 10736, Slip Op. No. 1275 atp.2,PERB Case No. 11-U-21
QOlz); Fraterual Order of PolicelDep't of Correaions Labor Committee v. D.C. Depl of
coryections. 49 D.C. Reg. 8937, Slip fu. No. 679 at p. 5, PERB Case Nos. 00-U-36 and 00-U-
AA QWz\; University af the District of Columbia Faealty Asstt$lEA u lfniversity of the District
of Columbia. 43 D.C. Reg. 5594, Slip Op. No. 387 atp.2, PERB Case Nos. 93-ll-22 and 93-U-
23 {1996). In the instant case, AFGE asserts tlrat dre dress cde pokcy is a new policy, and that
the Agency has a "long-standing past practice that employees were not held to any particular
dress code and were not disciplined for their attire or appearance." (Complaint at ![ 8; Motion at
2-3; Motion Ex. 2). The Agency disputes that a past practice existd, and asserts that
Adminisnative Issuance No. 701 is a revision of an August 1999 policy. (Answer at 2). In light
of this dispute of material fact, a decision on the pleadings is not appropriate . See Bmrd Rule
520.10. Instead, this matter will be processed tlrough an unfair labor practice henring to
determine whether a past practice existed in which employees were not held to any particular
dress codg and were not disciplined for their attire or appearance.
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ORI}ER

IT IS HEREBY ORDERED THAT:

l. The American Federation of Crovernment Employees, Local 1000's Unfair Labor
Practice Complaint will be referred to a hearing e><aminer for an unfair labor practice
hearing.

2. The Notice of Hearing shall be issued seven (7) days prior to the date of the hearing.

3. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OT'THE PUALIC EMPLOYIN RELATIONS BOARI}
Washingtoa D.C.

October 31,2013
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Attomey-Advisor
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IntheMatter ofi

AmericanFederation of
Govemment Employees, Local 631,

Complainant,

Notice: This deeision may be formally revised before it is published in the District of Columbia Register. Parties
slrould promptly notiS this office of any errors so that they may be corrected before publishing the decision. This
notice is not intended to provide an opportrmity for a substantive challenge to the decision-

Government of the District of Columbia
Public Employee Rdations Board

PERB CaseNo. 13-N-05

OpinionNo. 1435
v.

District of Columbia
Water and Sewer Authoriry,

Respondent.

I}ECISIONAIYD ORDER

L statement of drc Case \

On April 15, 2013, the American Federation of Government Employees, Local 631
("AFGE' or "{Jnion") filed a Negotiability Appeal ('Appeal"), pursuant to Board Rule 532.
AFGE and the District of Columbia Water and Sewer Authority (*WASA" or "Agency'') are
currently negotiating a suocessor collective bargaining agreement ("CBA") on working
conditions. AFGE filed its Appeal in response to WASA's uritten communication of non-
negptiability concerning five provisions in the proposed CBA. (Appeal at l).

AFGE requests that the Board order WASA to commence negotiations on Article 21,
Article 23, Article 34, Article 35, and Article 57, asserting that the topics found in the articles
"are negotiable in accordance with law." (Appeal at 6).

On lvIay 6, 2013, WASA frled an Answer to the Union's App"al f'Answer"), asserting
that it declared portions of Articles 21,2J,34, 35, and 57 nonnegotiable because the provisions
inftinged upon the Agency's management rights. (Answer at l). Further, WASA noted that the
Union's appeal regarding Article 2l is now moot because the parties reached a tentative
agreement on April 10, 2013. Similarly, WASA stated that on May 2, 2013, it rescinded ie
declaration of nonnegotiability pertaining to Article 23, section A, and that the portion of the
Appel related to Article 23, section A is moot (Answer at 2).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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IL Discussion

ln University of the District of Columbia Faculty AssociationNEA v. University of the
District of Columbia, the Board adopted the U.S. Supreme Court's standard conceming subject
for bargaining establish& n National Inbor Relations Board v. Borg-Warner Corp.,356 U.S.
3342 {1975): "Under this standar4 the three categories of bargaining subjects are as follovw: (1)
mandatory subjects, over which the parties must bargain; (2) permissive subjects, over which the
parties may bargain; and (3) illegal subjects, over which the parties may not legally bargain." 29
D.C. Reg. 2975, Slip Op. No. 43 at p. 2, PERB Case No. 82-N-01 (1982). D.C. Code $ 1-
6l?.0S(b) provids thai "all matters shall be deemed negotiablg orcept those that are proscribed
by this subchapter." The Board has held that this language creates a presumption of
negotiability. Int'I lss'n of Firertghters, Local 36 v- D.C. Dep't of Fire and Emergency
Services,5l D.C. Reg. 4185, Slip Op. No. 742, PERB CaseNo. 04-N-02 (2004)

ln District of Columbia Dep't of Fire and Emergency Medical Sbrvices v. Ameican
Federation of Government Employees, Local 3721, the Board considered one of the first
negotiability appeals filed after the April 2005 amendment to D.C. Code $ l-617.08. 54 D.C.
Reg. 3167, Slip Op. No. 874, PERB Case No. 06-N-01 (2007). In that casg tlre Board statd:

[A]t first glance, the above amendment could be interpreted to
mean that the management rights fotrnd in D.C. Code $ 1-
617.08(a) may no longer be a subject of permissive bargaining.
However, it could also be interpretd to m€n that the righe found
in D,C. Code $ l-617.08(a) may be subject to permissive
bargaining, if such bargaining is not considered as a permanent
waiver of that manag€rnerit right or any other management right.
As a result, [the Board indicated] that the language contained in the
statute is ambiguous and unclear.

Id. at 8. The Board reviewed the legislative history of the 2005 amendment to determine the
intent of the D.C. City Council. Id. The Board noted that analysis prepared by the
Subcommi*ee on Public Interst stated:

Section 2(b) also protects manag€{nent rights generally by
providing drat no "ac! exercisq or agreemant" by management
will constitute a more general waiver of a management right. This
new paragraph should not be construed as enabling marurgement to
repudiate any agreement it has, or chooses, to make. Rather, this

recognizes that a right could be negotiated. However, if
management chooses not to r€serve a right $fren bargaining, that
should not be construd as a waiver of all rights, or of any
particular right at some other point when bargaining.

Id,

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016463



Decision and Order
PERB CaseNo. l3-N-05
Page 3 of 13

m Positions of the Parties

The Union's proposals are set forth below. The proposals are followed by: (1) WASA's
arguments in support of nonnegotiability; (2) AFGE's arguments in support of negotiability; and
(3) the findings of the Board.

Artide 2l: Job Chanses and Placemmt

Section A-Internal Job Postings

2. During this period, employees who wish to apply for the open position or job
may do so. The application shall be ia writing, and it shall h subrnitted to the
Human Resources Deparbnent A review of an applicant's minimum
qualifications shall be made by a representative of the Human Resources
Departmmt An applimnt ccvered by this Agreement who is not selectd to fill
the vacancy shall be notified in writing. Internal applicants shall be given
preference over extemal applicants provided the internal applicants are equally
qualified candidates to perform the job.

Agency: WASA shtes on that on April 10, 2013, the parties reached tentative agreement on
Article 21, andattaches an exhibit showing the text of Article 21, which purports to be signed by
each parqr's negotiators and dated April 10, 2013. (Answer at 2; Answer Ex. f ).

Union: AFGE notes that wtren the parties orchangd bargaining proposals on March 15, 2013,
WASA declared the frnal sentence in Article 21, Section A(2) nonnegotiable. (Appeal at 2). On
April 10, 2013, the Union proposed a counter offer retaining the sentence. -17.

Board: Answer Ex. 1 raains the final sentence in Article 21, Section 2(A), and was initialed by
negotiators Barbara Hutchinson and Clifford Dozier. (Answer Ex. 1). The Board finds that the
parties reached a tentative agreernent on this proposal, and the lJnion's appeal of this proposal is
moot.

Artide 23: Job Descrintions

Scction A- Copy of Job Description

Each employee coverd by this Agrwrent shall be supplied with a copy of
his/her job description. The Union shall be supplied with a copy of each job
description upon request The Union shall be given the opportunity to review
substantial changes injob descriptions prior to implementation.

Board: In its Answer, WASA states that on May 2, 2013, it notified the Union that it rescinded
its declaration of nonnegotiability pertaining to Article 23, Section A. (Answer at 2, Answer Ex.
2). Therefore, the Board finds this issue moot.
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Scction B - Other Rdated Duties

The clause found in the job descriptions, "perfsrms other related dutim as

assigned," shall be construed to mean employees may be assigned to other related
duties. I\4anagement recognizes that job assignments should be commensurate
with job descriptions. The Union recognizes that at times Management must
make exceptions to this policy. When such exceptions are necessary the
Authority shall make every effort to assign employm u/hose normal duties and
pay level are most nearb associated with those of the temporary assignment. In
all cases, such assignments shall be kept to a minimum, and an attempt shall be
made to meet those needs on a voluntary basis. I\{anaganent further agr€s to
take into consideration when making such assignments the employee's ability to
perform the assignment.

Agency: WASA asserts that Article 23, Section B defines "other related duties" in a manner that
infringes upon the Agency's management rights. (Answer at 2). WASA contends that in 2ffi5,
the Board declared other prtions of Article 23 nonnegotiable, but did not consider Section B.
American Federation of Government Emp@ees, Local 631 u D.C. Yater and Sewer Authority,
54 D.C. Reg. 3210, Slip Op. No. 877, PERB Case No. 05-N-02 (2007) ("Slip Op. No. 877').
(Answer at 2). According to the Agmcy, AFGE oow asserB that its position should be grantd
because WASA did not declare Section B nonnegotiable in 2005, but this position is not
supported by the 2005 amendment to D.C. Code $ l-617.08(a-l), or the subsequent rulings of the
Bcard interpreting that amendment. Jd. Specifically, WASA notes that in Slip Op. No. 877, the
Board held that "under D.C. Code $ 1-61?.08(a-1), the Board may no longer rely on the
bargaining history of the parties in determining the issue of negotiability 'uilren there is a close
question of whether or not a particular matter is a proper subject of bargaining."' fd. WASA
alleges that the Union's proposed language limits WASA's ability to "direct" and "assign" work
to its employees, and uses the word "shalf' four times. (Answer at 3). WASA notes that
"[e]stablished principles of legal unriting and contract interpretation both treat the word 'shall' as

a mandate," and thus in four portions of Section B there is an unconditional mandate placed upon
the Agency to: (l) interpret the phrase "other related duties" in a manner contrary to the CMPA;
(2) make assignments based on the employee's level of pay and norrnal duties; (3) that work
assignments be kept to a minimum; and (4) that WASA first seek volunteers before making
assignments. (Answer at 3'4). Therefore, the Agency argues thatthese mandatory limitations on
its ability to direct and assign its employees are contary to the CMPA and should be deemed
nonnegotiable. (Answer at 4),

Union: AFGE notes that the proposed language of Article 23, Section B is unchanged from the
parties' current CBA, and that this article was the subject of the Board's decision in Slip Op. No.
S77. (Appeal at 2-3). AFGE states that while the Board's dcision in Slip Op. No. 877 declared
the Union's proposal nonnegotiable because the Union wanted to bargain over changes in job
descriptions, the Union's current proposal does not contain language impinging on managenent
tights to assign or direct the work of employees by requiring bargaining over changes in job
descriptions. (Appeal at 3). AFGE alleges that Article 23, Section B was reviewed by the Board
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in Slip Op. No. 8??, and that WASA did not challenge Secion B in that case. Id. Further,
AFCrE contends that the language in Section B does not require the Agency to assign duties,
interfere with its right to assign duties or work, and doe not restrain the Agency in its right to
direct employees in the performance of their duties; it reflects the parties' understanding of the
term "other related duties" contained in job descriptions. .Id

Board: The proposal is nonnegotiable, In Slip Op. No. 8?t comiderd the impact of the 2005
amendment to D.C. Code $ 1-617.08. AFGE Lo€l 631, Slip Op. No. 877 at p. 7-9. After
examining the legislative history of the amendment the Board made the following conclusions:

(1) If management has waived a management right in thepasr (by bargaining
over that right) this does not mean that it has waived that right (or any
other managernent ngh| in any subsquent negotiations;

(2) Management may not re,pudiate any previous agreement concerning
firanagement righs dunng the term of the agreement;

(3) Nothing in the statute prevents management from bargaining over
management rights listed in the statute if it so chooses; and

(4) If management waives a managernent right cunently by bargaining over
it, this does not mean that it has waived that right (or any other
management righD in future negotiations.

Id. at I (snphasis in original).

While the Union is correct that Article 23 is the subject of Slip Op. No. 877, in that
decision the Board specifically noted that 1VASA did not raise any argument regarding
subsection B of Article 23, and the Board did not analyze subsection B in ie decision and order.
AFGE Local 631, Slip Op. No, 877 at p. 9. In that case, the Board considered subsections A, D,
E, and F only. Id. If the language of subseEtion B pertains to management rights, then
subsection B does not become negotiable simply because WASA did not declare the section
nonnegotiable in the 2005 negotiability appeal. Id. at8.

The necessary question is whether Article 23, Section B infringes upon management
rights under D.C. Code $ l-617.08(a). D.C. Code $ 1-617.08(a)(l) grants management the sole
right "[t]o direct employees of the agencies,o' while subsection (aXZ) grants manag€rnent the sole
right "[t]o hire' promotq transfeq assign, and regain employees in positions wrthin the agency
and to suspnd, demote, discharge, or take o&er disciplinary action against employes for
cause." The D.C. Court of Appals has recognized that "verbs such as 'must' or 'shall' denote
mandatory requirements...unless such construction is inconsistent with the manifest intent of the
legislature or repugnant to the context of the statute." Leonard v. Dis*ict of Columbia, 80I A.zd
82, M-85 QAA2} Taking into account this rule of construction, Article 23, Section B requires
WASA to "make every effort to assign employees whose normal duties and Fy levels are most
nearly associatd with those of the temporary assignment" and dictates both the duration of
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those temporary assignments ('shall be kept to a minimum"), and the method of frlling the
temporary assignments ("an attempt shall be made to meet those needs on a voluntary basis.").
The CMPA reserves the right to direct and assign employees solely to management. D.C. Code

$ I -61 7.08(a)(l ) and (2). Thereforq the Board finds that Article 23, Section B is nonnegotiable.

Artide 34: Xmplovee License +d Certific*lion

Section A: AuthorityRequired License or Certification

If it is determind by the Authority that employees holding certain positions
should be certified or licensed, the Authority agrees that all employees with a
minimum of trventy (20) years in the position and/or a related position at the
Authority or its prdmssor and an annual satisfactory work perfonnance shall be
exempt from licensing and certification requirements and may retain their present
position. The Authority agres to assure that all employees who are employed in
such positions at the time this Agreement becomes effective shall be trained and
otherwise assisted in satisffing this requirement. To accomplish this, the

shall supply and pay for the training of employees for whom such
licensing or certification is required as part of their job requirernents. Such
training shall be available for at least twelve (12) months before any certification
or licensing test is requird and any employee subject to this provision shall be
allowed to retst at least twice thereafter before being deemed unable to continue
in the affected position. If an employee fails the test, the Authority agrees to train
the employee for a minimum of six (6) months, prior to the second and third tesq
in those skill areas in u&ich the employee was deemed deficient. Subject to the
rules of the testing agency, employem who wish to take the test again shall only
be required to be re-tested in the areas in wtrich they were deemed deficient,

Agency: WASA d*lared nonnegotiable the portion of the first sentence in Article 34, Srction A
that exempted employees with twenty years of service from any licensing or certification
requirement determined by the Agency. (Answer at 4). WASA asserts that in Slip Op. No. 877,
the Board addressed an appeal regarding changes to job descriptrons by noting that "the
establishment of qualifications for a new position is nonnegotiable as a management right
because it is an integral part of managernent's decision as to how it will utilize employees to
perform its work." AFGE, Local63l, Slip Op. No. 877 at p 10. The Agency states that the
same logic applies to any decision by managemeat regarding the licenses or certifications an
employee is required to possss, and cites to the Board's finding in Slip Op. No. 877 that it saw
"no difference between bargarning over the establishment of qualifrcations for a new position
and bargaining before changing an existing position." Id WASA argues that the language at
issue in Article 34, Section A creates a right for an employee to hold a position for which they
would quahry due to years of service, without meeting the minimum qualifications etablished
by the Agency - an outcome the Agency asserts is contrary to firanagement rights under the
CMPA. (Answer at 4-5).
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Additionally, WASA contends that tlre Appal make an irrelevant distincticn between
licenses rquired by a regulatory body aad licenses requred by the Agency, stating that the
quetion is not whether there should h different procedural requirements for licensure mandates
issued by a regulatory body versus an employer, but whether the Agency should have to bargain
over the orercise of its right to determine the qualifications and duties of its ernployees. (Answer
at 5). WASA states that it has "expressed in clear and unambiguous terrns that it is prepared to
negotiate on procedural matters related to Article 34, Section A," but that it does not consider the
language relating the twenf year scvice exanption to be procedural. Id. further, WASA nats
tlrat although the Union states in its Appeal that it has conceded the issue of the twenty year
exemption and attempted to hrgain over the procedura for persons required to obtain a license
or certification, the Agency contends that since filing the Appeal, the Union has refused to
discuss Article 34 pending the Board's decision on its appeal of Article 3{ Section A. Id.
WASA states that *[h]aving conceded the issue of the twqrty (20) year exemption asi an
impermissible infringement on managsment righe, if the Union is prepared to negotiate
regarding procedural matters, the Authority is also prepared to do so." (Answer at 6).

Union: In its Appeal, AFGE draws a distinction betwes the language of Article 34, Setion A,
which it says applies only to Agency-required licensing and certifications, and the language of
subsection B, which involves licensing. (Appeal at 4). The Union states that it
prsented a proposal *which removed the language and proposed procedures to provide faining
and testing" for employees uftich WASA requires to have licenses or certifications. Id. AFGE
asserts that procdures for the exercise of management rights ore negotiable, citing {Iniversity of
the District of Columbia Faculty Association/NEA v. University of the Dis*ict of Columhia,2g
D.C. Reg. 2975, Slip Op. No. 43 atp.2,PERB Case No. 82-N-01 (1982). (Appeal at 4).

Board: Appeal Exhibit 4 contains the Union and Agency's proposals for Article 34, Section A,
dated April 10, 2013. (Appeal Ex. 4). The Agency's proposal striks the portion of the first
serrtence exempting employes with trrenty years of service &om any licensing or certification
requirement determined by the Agency. Id The Union's proposal also strikes the portion of the
first sqrterrce e>rempting employees with trventy years of service from any licensing or
certification requirement determined by the Agency. Id. Therefore, the dispute over this
language is moot

Notrrithstanding, the procdures ta implernent ilwrag€rnent rights are nqotiable. See
Teamsters Local Union No. 639 v. D.C. Public Schools,3S D.C. Reg. 1586, Slip Op. No. 263,
PERB Case Nos. 9O-N-02, 9O-N-03, and 90-N-04 (1991). Thus, the portions of Article 34,
Section A that address procedural matters are negotiable, and the parties may bargain over these
portions if they so choose.

Article 35: Leave

Scction A. General

In an effort to provide the Union with an opporttrnity to counsel employes with
attiendance issues prior to the issuance of a leave restriction letter or letter of
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waming, Management shall provide the Union President with a list of employees
suspected of abusing sick leavg employees with er<cessive unscheduled
emergencie or annual leavg or employees who are continually late for duty. The
Union President shall provide Managemert a curent list of the Unicn Stewards or
Union Oflicials authorized to participate in this activity. Upon receipt of the lisq
the Union Steuard an#or Union Offrcial shall counsel those employees in an
effort to minimize or eliminate attendance problems or issues.

The provisions herein a.re not intended to completely cover all leave issue. In
administering the leavg the Authority shall comply wi*r D.C. and Federal FMLA.

Agency: WASA declared nonnegotiable a portion of the first sentence of Article 35, Section A,
specifically the portion stating'oln an effort to provide the Union with an opportunity to counsel
employees with attendance issues prior to the issuance of a leave restriction letter or a letter of
warning." (Answer at 6). WASA states that this language violates the management right to
"suspend, demotq discharge or take other disciplinary action against employees for cause"
guaranted by D.C, Code $ 1-61?.08(a{2). Id, Specifically, WASA asserts that the language
resfiicts its ability to administer discipline for cause by rquiring that the Union first be given an
opportunity to counsel employees with attendance issues, which is a mandate that no action be
taken by the Agency, even where car.$e exists, until the counseling taks place. /d WASA
rejects the Union's contention in its Appeal that a letter of leave restriction or warning are not
forms of discipline, stating that both are part of the principle of progressive discipline mandated
by Article 5? "Discipline" of the parties' CBA. Id Further, the Agency stats thatAppendix A,
Table of Appropriate Penalties, includes a specific charge that references "leave restriction "
illustrating that "leave restriction" is considered discipline by the parties. (Answer at 7).
According to the Agency, the Table of Appropriate Penalties dernonstrates that "leave
reslriction" is a progtssive step in the disciplinary process, and that failure to comply with leave
restriction results in more severe sanctions. Id. Similarly, WASA notes that the Table of
Appropnate Penalties includes a charge demonstrating that a "letter of warning" is considered a
progressive step in the discipline procss, as a response to excessive tardincs. 17. WASA states
that any reqBirement that such a warning letter cannct be issud until the Union is first given an
opportunity to counsel the employee is an infringement on its right to discipliae an employee for
cause. (Answer at 7-8).

Union: AFGE contends that leave restriction is not a disciplinary action, which is covered by a
separate section of the CBA. (Appeal at 4-5). The Union states that the parties have negotiated
over this language in the past, and that "the subject is a mandatory subject for bargaining since it
does not impinge and/or restrain a management right." (Appeal at 5). AFGE asserts that the
Board has held that "all subjects are negotiablq including the negotiation of the impact and
effect of management rights." Id; citingAFGE, Local6J1, Slip Op. No. 877 atp. 4.

Boad: The propsal is nonnesotiable. The Board has prariornty held that imposing pre
conditions before an agency may discipline an employee for cause "'unduly infringes
management's right to discipline." Washington Tmchers Union, Loml 6 v. D.C. Public Schools,
46 D.C. Reg. 8090, Slip Op. No. 450 at p. 8, PERB Case No. 95-N-01 (1995). Additionally, the
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Board has located Federal Labor Relations Authority f'FLRA") precedent stating definitively
that "management's riglrt to discipline includes placing an employee in a resticted leave use
category." Nationol Federation of Federal Emplayees Local 405 and U.S. Dep't of the Army,
Army Information $tstems Command,42 FLRA 1112, 1131 (1991); see also National Treasury
Ewplqnes Union snd U.S. De't of the Treasury, Bureau of the Public Debt,65 FLRA 509, 516-
1S (2011); Natiotnl Treasury Employees {Jnion and U.S. Dep't of the Treasury, Internal
Revenue Sewiee,66 FLRA 809, 812 QAlz\. Further, the FLRA has held that provisions or
proposals that preclude management from imposing a leave restriction in response to a first
offense of leave abuse affect management's right to discipline employees. National Association
of Goverranent Enplayees Local R5-82 and U-S- Dep't of the NaV4 Na4t Exchange, Naval Air
Sation Jacksonville, FL, 43 FLRA 25, 28 (1991); see also National Federation of Federal
Employees Loeol 858 and U.S. Depl of Agricalture, 42 FLRA 1169, I fiA-72 (1991) furovision
requiring agency to provide counsel and letter of warning prior to placing employees on leave
restriction intsfers with managernent's right to discipline employees); Amerimn Federation of
Gavernment Employees Local 1156 and U.S. Depl of the Nauy, Nauy Ships Parts Control
Center,4z FLRA I157, I 160-63 (1991) (preconditions which preclude an agency from imposing
sick leave restriction directly interfere with management's right to discipline employees).

lVhen tlre Bcard lacks pr*dent on an issue, it looks to the decisions of other labor
relations authorities, such as the National Iabor Relations Board f'NLRB") or FLRA for
guidance. See American Federation of Government Employees, Local 2741 v. D.C- Dep't oJ
Parks and Recreation, 5Q D.C. Reg. 5049, Slip Op. No. 697 at p. 4, PERB Case No. 0O-U-22

QOA) @oard used NLRB precedent to r@son by analogy in case where Board lacked precedent
on a prticular issue); Fraternal Order of PolicetkdetroTnlitan Police Dep't Labor Comminee v.

D.C. Metropnlinn Police Dep\, Slip Op. No. 1119 at p. 3, PERB Case No. 08-U-38 (Oct. 7,
2011) {Board relied on FLRA pr*dent to d*ide question of wtrether a bargaining unit member
has a right to confer privately with a union representative); Fraternal Order of
Palice/Iuletropnlitan Palice Dep\ Labor Cammittee v. D.C. Metropalit*n Police Dep't,48 D.C.
Reg. 8530, Slip Op. No. 649, PERB Case No. 99-V-27 (2001) (Board tooked to FLRA precedent
to determine whether polling employees constituted direct dealing). In light of the fact that the
FLRA has held managem€nt's right to discipline includes placing an employee on leave
restriction, the Board will use this precedent as a guide in finding that this portion of AFGE's
proposal is nonnegotiable.

Article 57: Discipline

Section C: Progressive Discipline

2. Where practicable, the Union shall be given the opportunity to counsel the
employee before a corrective or adverse action is impcsed upn an employee.

Agency: Similar to its objection to Article 35, Section A, WASA asserts that the language of
Article 5?, Section C(2) mandates a limitation on the Agency's ability to discipline an employee
for cause. (Answer at 8). The Agency notes that in District of Columbia Dep't of Fire and
Emergency Medical Sewices v. ,4rnerican Federation of Government Emplolrees, Local 3721, 54
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D.C. Rsg. 3167, Slip Op. No. 8?4 at p. 10, PERB Case No. ffi-N-Ol (2m?), the Board held that
similar language which rquired the agency to allow "an insulated period of time for
employees...to improve performance and attendance without safeguards allowing management
to exercise its right to discipline its employees for cause" was nonnegotiable. (Answer at 8).
WASA contends that the language at issue in the prsent case has the same effect and is likewise
ncnnegotiable. Id. According to WASA5 the phrase "lvhere practicabld' is not sufficient to
safeguard its right to discipline employees for cause because it is vague and undefind failing to
delineate q/hich party decides what is "practicable" or even what standards will be used to
determine praaicability. Id The Agency alleges that in Slip Op. No. 877, the Board found
vague and undefind language nonnegotiable, and that in the iasant case, if the vague words
"when practicabld' are rernoved, the remaining language would serve as a complete bar to the
Agency's right to discipline an employee for cause without frst waiting for the Union to counsel
the employee. (Answer at 9). Finally, WASA contends that ttre language creates a standard
where one had not previously existed. ,Id

Union: The Union's proposal is the current language in the parties' CBd and does not require
the Union to have an opportunity to counsel an employee. (Appeal at 5). Instad the proposal
only states that the Union have the opportunity to counsel an employee'owhen practicable." Id.

Board: The proposal is nonnegotiable. InD.C. Depl of Fire and Emergency Medicallenzbes
v. American Federation of Goverument Employees, Local 3721,54 D.C. Rq. 3167, Slip Op. No.
847 at p. 10 (2012), the Board held that language which requirm ao agency to allow an rnsulated
period of time for an employe to recover and improve performance, absent allowing
management to exercise its right to discipline employees for cause, infringes on management's
right under ttre CMPA. The instant proposal rquires that WASA, at least some of the time,
allow an insulated period of time for employees to recover and improve their performance prior
to the imposition of a corrective or adverse action. The qualifier "when practicabld' does not
diminish the fact that the proposal limits the Agency's ability to take disciplinary action against
employees for causg and therdore the Union's proposal impermissibly infrings on the
Agency's rights underD.C. Code $ 1-617.08(a){2).

Section C: Progressive lliscipline

5. When an employee has engaged in conduct where he/she is subject to more
than one (1) violatiorg the employe shall be chargd with the single most
appropriate Fnalty as set forth in Appendix A of this Agrement

Agency: WASA asserts that this language clearly foreclosm its ability to discipline employec
for cause. The CMPA grants the right for management to "suspend, demotq discharge or take
other disciphnary action against employees for causg'" without precondition or limitation.
(Answer at 9; citing D.C. Code $ 1-617.08(a)(2)). The Agency rejects the Uaion's argument in
i* Appeal that the language is purely procedural, statrng that the language serves as an absolute
bar to WASA issuing discipline for muhiple offenses even when multiple offenses have
occurred. Id. WASA asserts that by restricting the Agency's right to discipline to only the
single most appropriate penalty when multiple charge are warranted is an absolute bar, not a
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procdural matter. (Answer at 10). Thus, the Agency contends *rat language wtrich allows
misconduct on the pa* of &e employee, but stricdy prohibits management from suspending,
demoting discharging, or taking other disciplinaty action is contrary to the CMPA. Id.

Union: The Union argues that Article 57, Section C(5) does not interfere with the Agency's
right to discipline its employees bcause the parties may bargain over the impact and effects of
management rights. (Appeal at 5). Imted, AFGA as$erts that this strtion provide a procedure
for the imposition of discipline, but does not requite tle imposition of any particular penalry by
management /d.

Board: The proposal is nonneeotiable. D.C. Code $ 1-617.08(a)(2) grants management the sole
right to "suspend" demotg dischargq or take other disciplinary action against employees for
cause-" On its face, AFGE's proposal prohibits WASA from assigning a penalty for each
violation committed by an enrployeg instead limiting WASA to the "single most appropriate
penalty." The Board frnds that such a limitation is inconsistent with the managemerfi rights
enumerated in D.C. Code $ 1-617.08(a[2], which providm
that management retains the sole right to "suspend, demotq discharge, or take other disciplinary
action against a employes for cause."

Section tr* Immdiate Administrative Leave

4. The following setions of Article 59, Expdited Crrievance and Arbitration
Procedurg shall apply to Section K of this Article:

{b} SetionG, Finality.

Section 0: ActiveDuty Status

Except in the spmial cireumstanc€s refsred to in Section K abave, an ernploye
against whom corrective or adverse action has been proposed shall be kept in an
active duty status until the arbitrator renders a final decision.

Agenry: WASA alleges that the language of Article 57, Sestion O limit the Agency from
imposing discipline on employees by euse, aad that any argument that the language is merely
procedural is meritless because the Board has previously considered such language and held that
it was normegotiable. {Answer et 10}. The Agency asserts that in Fratern*I Arder af
Palice.Aufetropolitan Palice Dep'I l"abar Committee v. DC. Me*opolitan Police Dep't Labar
Cammittee,s4 D.C. Reg. 2895, Slip Op. No. 842, PERB Case No. 04-N-03 (2007), the Board
reviewed nearly identical language and for:nd it to be nonnegotiable because the language
limited managesrent's right to discipline by establishing a standard uihere none existedt. Id. As

'The laq;uage read: "No discipline shall tre implemented pursuant to this article until atlirmed on appeal to al
arbirator or the Office of Employee Appeals, if such avenues are available and the employee andlor Union has not
rr.aived such appeal-.. " (Answer at 10).
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the proposed language in the instant case "essentially nairrors the language that uas prohibited by
the Board" in that case WASA urges the Board to declare the Union's proposal to be
nonnegotiable. (Answa at 1l).

Union: AFGE contends that Article 57, Section K(4Xb) and Section O do not restrict the
Agency's right to impose discipline because they govern procedures, "which are applicable once
a grievance has been filed and a disciplinary action is in arbitration."' {Appeal at 5-6). The
Union reiterates that procedures for the imposition of discipline are negotiable. (Appel at 6;
citing UDCFA,*\il., Slip Op. No. 43 at p. 4).

Board: The proposal is aonneqotiable. lnFraternal Order of Police,4ulelropnlitan Police Dep't
Labor Committee v- D.C. Metroplitan Police I)epT,54 D.C. Reg. 2895, Slip Op. No. 842 at p.

5, PERB Case No. 04-N-03 (200D, the Board was asked to consider the following proposal:

No discipline shall be implemented pursuant to this article until
affirmed on appcal to an arbitrator or the Ofiice of Employee
Appeals (OEA), if such 3venues of appeal are available and the
employee and/or Union has not waived such an appeal. The
decision of an arbitator or the OEA shall be enforceable upon
issuance and any disciplinary action approved by an arbifator or
the OEA shall be imposd no later than sixty (60) days following
that decision. If the Deparrnent fails to act to impose discipline
within this 60-day period, no discipline shall be imposed.

The Board concluded that the proposal was nonnegotiable because it limited management's right
to discipline by establishing a standard rryhere none exists Id, citing Washington Teachers
Union, I"ocal 6 v. D.C. Pabli*.9c*mJs, 46 D.C. Reg. 8090, Slip Qp. No. 450, PERB Case Na
95-N-01 (1995). Further, the Board determined that the proposal would interfere with
management's statutory riglrt to discipline employees by preventing the ag€ncy from imposing
disciplinary action under certain circumstances.

In the instant case AFGE s proposal would require WASA to keep employees in an
active duty status pnding the final decision of aa arbitrator, thus prevarting WASA from
imposing discipline until an arbitrator has issued an award. AFGE's proposal is substantially
similar to &e proposal at issue in FOP/AilPD Labor Committee, and thus the Board will follow
its holding in that case and find the instant proposal nonnegotiable.

ONDER

IT IS HTf,f,3Y ORDERED THAT:

l. The following proposals are moot:
a. Article 21, Section A
b. Article 23. Section A
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e, Article 34, S*tion A

2. The following proposals are nonnegotiable:
a. Article23, SectionB
b. Article 35, Section A
c. Article 57, Section C(2)
d. Article 5?, Section C{5)
e. Article 57, SectionK(4Xb) and Section O

3. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OT THE PUBLIC EMPLOYEE RELATIONS BOARI)
W*shington, D.C.

November 4,2013
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llorie: Thh dqciskn rmy be furmlly rwid bcforc it is pblishcd in dE District of Cohrmbia Rcgi$cr. ktics
dtould prundly rndry dris offca of my crone so th thcy may b clrrGctcd beforc ptbli$ing tha &cisim. This
ndice b not irncrdcrd to providc an oeportniry fqasubs;tantivc chdlenge totlrc&cision.

Governmentof the Dbtrict of Columbil

Poblic Employoc Rcletions Borrd

lntbc h{attcrot

American Federation of Cr,ovemment

Errployes, Itral 27?S (ortbehalf of
Satmdra McNair ard Cffild RoPer),

Complainant, PERB Casc Nog tl9-U-24 ad l2-U-30

OpinionNo. 1436

Motioe for Recoasllontion
v.

IXsuict of Columbia Depaftnent of
Coasumer and Regulatory Affairs.

nesponCcnr

ITECISIgN ANI) ORDER

Before the Boud is a rrotion to rmrsider ths Board's aud of costs ia favor of &e
Complaimrt American Feration of Crorrcrnment Employeq Local 2725 ('tomplainant" or
'tlnion1. Tb mtion to reconsider uns filcd by tbc Officc of Labor Rchtions and Collectivc
nargaining (*OLRCBI on bchalf of the Rcspndeat Discrict of Columbia Deparment of
Consurns and Rcgulatory AtraiF (*Respotdenf or *Depar&nt').

I. Strtcnodof ttcCesc

On tvtarch 4 2009, the Union filed an mfair labr prctice complaint, cae number 09-U-
24, qgainst the Dcpmenr Tlp Union dlegcd in that crc that the Dcpnment hd frild to
comply with an arbitnation awad islsd in 2fl)8. Tk Deparment agrd to scnlc tlrn complaint
but friled to complefie thc draftfug of the settlsrent agreemt as it bd fmised. As a rsult,
the Union fild a seond unfair labor prrctice complaint, €se numbcr l2-U-30, which tk Boad
grantd. AFGE Locd 2725 (on bcMf of McNair ard Ropr) v. DC. tup't of Consmter &
Regddary igairs,60 D.C. RGg. 2593, Slip Op. No. 1362" PERB Cas No. l2-U-30 (2013).

Findiry ilEt &e Oqaftncrrt lud dcmonstratcd a pattsn ad pactice of frilrre o implement
aunnds md agr€€menb, Board leld dut an award of costs was in the interest ofju*ice. Id atp.
6. Tbs Union filed a notio'n for msts stting forth $112.99 in cosfs that it chimod. Ttp coss
wene ${8 for a witness's parking €xpcses and $6d.9 for transportation expems of the Union's

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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counsel. The Deparmrent filed an opposition to thc motion, ard the Union filed a rcply to tlrc
oppooition (Reply"). In its decision ard order on the motion for cc$" the Board consolidatcd
case numben 09-U-24 and l2-U-3Q grurtd the motion for costq and odercd the llepartnmt to
pay thc Union $l12.9 in costs within t€n (10) days of the darc of the order. AFGE Incal 2725
(on beMf of McNair atd Ropcr) v. D.C. fupl of Consuner & Regulatory /fairs, Slip Op. No.

1411, PERB Casc Nos. 09-U-24 ard l2-U-30 (Spt. 3, 2013) ('Slip Q. No. l4l l').

The Repondent then filcd the instant motion for reconsideration ('Motion"). Ttle
Complainant, u,hich in is Reply had cxptM its diunay at "Rqoldcnt's vitiolic rcsporsc to
tlrc Unim's mdion for very minirnal costso (Reply at p. l), eletd not to file another b,rief
rcplylng to th Reryodent's efforts to avoid paytng tlrosc costs.

Tha Motion rcknowledges tlat *PERB has tlrc power to award costs" (Motion at p 3) but
objects that Stip Op. No. l4l I did not provkle the guidance the Deprhent lud requested on
u&at costs are alloq,able ard urhat evidcnce is requfud to prove costs. The Motion also objected
thattrsordertopoythe costs in ten days denicd the Departnent dtrc proces.

tt Discr$tun

A. Coct3 Awerdd

Tk Dcpartncnt cont€mds that the msts awardd urere irudequately amlyzd in Slip Op.

No. l4ll ad wcne *also unnecessarily pmitive to DCRA.' (Motion at p. 2). The Departmm
objeas &at the Board did not use the federal statutes regarding costs that it hd propeed and

argues that'PERB has no criteria forwlrat costs will bc allonrcd ad d€nied." (td).

The statrte arthorizing costs lcav6 the criteria for amarding costs to the Board's
discrction: 'Th Boad slrall have the au&ority to requirc the psymcnt of reasonable costs

incnrrd by a prty to a dispute from the othcr party or porties as tlp Boud noy &termine."
D.C. Code $ l6l7.l3(d) (emdnasis dded). The Boed's criteria for wlrat costs will be allourcd
tre first set forth n AFSCME Local Co*r;il 20, District 2776 v. D.C. fuptment of Fimrce
atd Rewtne,3? D.C. R6. 5658, Slip op. No. 245, PERB Case IIo. 89-U-02 (1990). Ttre
criteria are:

1. The party to whom ttre poprent is to be m* qnrs successful in at least a significant
part of &e case ard the costs re attibutablc to that part of thc case.

2. The costs are reasonable.

3. Th award must be in th interst ofjwticc.

Id- atpp.$5-

Thosc crit€ria q,Gr€ satisfied in this casc. The lJnion's objcctivc was to implcment the
arbitation aurryd. Tb union obtriaed a sefilenrent implementiry tlp arbitration award and an
order that thc l@ent complete th sttlemenr Tlrc costs are dtihsablc to that effort
be€rse they involved filing an amended mplainn and prcparing fG ad asending thc hcaring
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tut ld to dre settlement. Tlffi co$ts oare the kind of costs that are odinarily incuncd in
prdings before tbc Boad." Spain v. F-O.P"lfup't of Corrs. Iabor Comm,46 D.C. Reg.

8352, Slip Op No. 596 at p. 3, PERB Csse Nos. 98-S4l sd 98-S43 (t999). The D,epartment

cha6cterizes tlrc Union's fuurncntation for the costs as "two quasi-affida\tits, staternents not
retariud by a mtary publh." (Motion * p 3). Nonrithsbttdittg, the Union's documentation is
unobjectionable, TIF Boad has requestd elrpenscs claimed by a party to be supprtd by *an

affidsvit oplaining hw it calculatd its costs ot other documentary evifuce veri$ing" tbe
costs. Spin, Slip Op. No. 5!)d ar p. 3. The Union submittd both dmmentary evidmce and

affidaviu. l'Ioarization ofan affidavil is not rcquired. Sbe Super. Ct R. $(e).

The costs arc msonablc becawe *rcy inrmlrrc a modest amout of money for costs that
we atuibutable to a prt of the case in which the Complainant p{crraited ad were for matters

ordirurily ircurd in precedings beforc tk Board. In its mrlier opinioq AFGE Local 2725,

60 D.C. Rq.2593, Slip Op. blo. 136a PERB Casc No. l2-U-30 (2013), tlc Bo{d found drat an

aunard of msts in fris mdtcr uns in &e intsest ofjustice. Th Deparmcm did not appeal or
move for reconsidemation of that opinion and does not dispute ftat it had demonsrared a psttern

and practice of failure to imptcrcnt awards ard gricvances. While that pattem and practice

corild be sccn as jusirying prmitivc costs! the impsition of $112.9 in costs cannot bc
considcrd *unnecessadly pmitive." To the contrel, under tle circumstanccs of this case,

rryhich inrrclve protrstd &lays in implrenting an arbitnnion aurud" the Berd believes that
th mts awardd are reasomblc andmtptrnitive.

The Respofiilcnt has compelled us to review tlrc ehronologr of those delays here. The
a$itration award ftit th Union has been trying to enforcc qms issued b*k in lv{ar€h of 2fi}8. A
par later the Union fild its fin complaint (0*U-24) b*arne tlc Deparumt hd faild to
comply with tb arbitration awud. Thc pa*ies reacH a tentative agrcment in Dw;mber
2011, h$ tlrc failurc of thc Oe+artncnt to complcte thc drafting of the settlemt ageement in
sevcnmntls induced dre Uuion to file its secod cornplaint (12-U-30) in July 2A12. Aldtough
the Bffid then ordcred tbe @atnent to complete the scttlerpnt and py tlrc Union's
rcronablc costs, the Deprtnent did rcithr, rcquiring the Union to file its tbird complaint (13-
E{2} in lv{arch 2013. Thc Union's cqr$ in briqging all &ose actions, ui&ich sbuld have ben
unffiary, orrcr the oounr of five )€ars are likely suMntially morc &an tb nominal oosts

thc Union claimod" It is illogical to rsrt as the Rspondot fu, thet because the Union's
rpminal havel expens are reasonable under the egqious circumstances of &is case that any
travel expenss, strch as'treals at a forrshr resuurant, ovcrnights in fte St Regis Hotel and

limousirls senricc'(lrdotion atp.4) could bc held rqsoruble.

The Respordent insi*s that thc Boad pass mt only on the claimd exps but also on
any otlrr tlpes and Erantities of enpens ttnt migbt h claimed in ttp fuure. The Respondmt
fuads an *itemization of tle msts allourable" (Motion at p. l) and *guidance to litigants for
identifying pmissible ad impnissible costs." (Motio at p 2). TItc D.C. Court of Appcals
hrs ipreviously held '\at 'the suggstion that this court mal. wish to give tlrc [appllantJ
guidance on ao isslrc not prcssrtd tmomts to a rquest that urc write an advisory opinion."' In
re Estate ol futes,948 A.2d 518, 530 (D.C. 2008) (quoting Disffict of Colunbia v. Wical kd.
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P'shlp,630 A.2d 174,182 (D.C. 1993D, Tlrc court will mt rerder advimry opinions in order to
provide guidance:

Ouriob as judges is to &ide cach case on the hsis of tlrc specific
rccord beforc us, ratlrq thn ro dispmse advice with rcspect to
issm that may arise on diffcg€nt facts in futurc ca$$. Indd, our
en barc cornt has disapproved the prrcticc of providLrg
'lnsolicited guidance" rcgading what it *behooves" nial iudges
(ad,"atbrriori,counsel) to do in hypothaical sinntions not beforc
tbourt....

Giftlrglav. Ilnited &ates,46 A.3d 3ffi,3n @.C.2012) (Schurclb, J., concuning) (quotinglllen
v llnited Stdss, 603 A.2d 1219, l228Ag n20 (19920. OLRCB has takcn the position that no
sta$te or rule autbriru PERB to issue dvisory opinions eitler. fucrars' Couwil of D.C. Gen.

Ilogp. u D.C Gea Hosp., 34 D.C. Reg. 3629, Slip Q. No. 160 8t Pp. l-2, PERB Case No. 8G
N{l (l9S?. Wer or not OLRCB rryas correct tlut PERB canmt rcnder advisory opinions, it
is clear trat PERB is mt quird to. As a fcderal coun put i!'TPltaintifrs cite no authority for
the proposition tlut an administative agemy must rtnder dvisory o'pinions on rqrcst and the
CCIrt is aware of r6na" Cfulsea Hasp. &VF u Mich BIue Cross Ass'n,436 F. Supp. l05Q
1064 (8.D. Mich. r9TT.

Inse6d, tlrc cotrwt procedure for rquestitU the Board to issue hoad guidelincs is to
petition for tbc amcfut of tlre Board's rul€s in conformity with Rulc 56?.2, which providcs,
*Any intercted pqson uray pctition the Board in utdthg for amendmmts to any portion of the

nrles md rcgulations and p'rovidc ryecific pro@ langrrage togetlr,er with a statement of
grou* in orpportof thc arne**nent.*

B, Albttcd Time forPeYmcntof Csts

The Board dir*td thx the Wnment pay tre costs wi&in ten (10) days of the dat€ of
Slip Op. No. l4l I, fie odcr determining thc amount of thc costs. Tb Department contends tlnt
ltlhis part of tbs decision dcnics DCRA duc ptwss.' (ltdotion at p. 5). Despite that claim, th
Deearmt does not sssert &at it is a person witbin &e meaning of the Due Process Clause of
thc Fift fupxdm€nt Rathcr, trc Dryrtnerrt conhasts tk ten-day period with tlrc trirty days

allorrcd for appcals to D.C, Srryerior Cort by Superior Court Rulc l- The Dcparment thcn

rycculates:

If ed udrcn DCRA pays on time, then PERB can resist any appeal

undcr the statcd nrlc, claiming fu cmts urcrc paid. DCRA urould
py rder pnotcsL of cour*. Bur is this tanday ntlc designd to
awid arpther critical Supcrior Court decision? Altemativcln docs

PERB sck to set up DCRA for some sort of contempt if it is late
in paying? Then tlre Union could file some additional pleadiry
rrd PERB could award more costs (costs upon costs).
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(Motion at p. 5). The Deprtnqrt also claims that "[iJt is practically impossible for the D.C.
palmast€rs to prcfrc a clmk within ten daf's." (/d).

T}e Deprtncnt rms given ten days to pay the costs because that is the amotmt of time
from thc ftcrmination of costs that the Board has given to all otls litigants urho were oderd
to psy sosts. &e Cowtcil of kh fficers, lncal 4 v. D.C. Pub. Schs.,sg D.C. Reg. 12673, Slip
Op. No. l3l8 at p. 3, PERB Ca* No. l2-E-05 (2012); lfashington Teachers' Union Local l*6 t
D.C. Pah Sclrs., 59 D.C. Reg. 3463, Slip Op. No. 8'$8 at p.6, PERB Case No. 05-U-18, motion

for recowl&ration denied od requestfor a&itional coists gTanted,sg D.C. Reg. 3537, Slip Op.

881 at p. 6 PERB Case No. 05-U-18 (2006); Parkar v. Am Fed'n of Tednrc, Slip Op. No. ?64

at p. ?, PERB Cas No. 03-U-20 (Sept. 27,2W); hcrors'Courcil of DC. Gen Hosp. v. D.C.

Health & Hosp. Pub. Bercfit Corp.,4? D.C. Reg. l0l0& Slip Op. No. 641 at p. 4, PERB Case

No. 00-U-29 (2m0); AFGE Incal 2725 v. D.C. Housing Auth.,46 D.C. Reg. 10388, Slip Op.

No. 603 at p. 4 PERB Case No. 99-U-18 (1999) AFGE Leal 2725 v. D.C. Hoasing Autlt,46
D.C. Reg. 8356, Slip Op. No. 597 at p. 3, PERB Casc No. 99-Ut3 (1999); Spin v. F.O.PJDep't
of Corrs. Labar Comm,45 D.C. Reg.4414, Slip Op. No. 58lat p. 6, PERB Case Nos. 98.S{l
and 98-S-03 (1999h Doctors' Cowcil of D.C. Gen. Hosp. u D.C. Gen. Hosp., 43 D.C. Reg.

5159, Slip Op. No. 475 at p. 3, PERB Case No 92-lJ'17 (1996); hctors' Coutril of D.C. Gen
Hosp. v. D.C. Gen Hosp, 43 D.C. Reg. 5142, Slip Op. No. 468 at p. 3, PERB Case No. 95-U-12
(ree6).

If ths Oepartnent feh that tlrc Board should defart &,om that practice in this particular
co*, tlsr rathm than engage in rash and rmfoundd speculation about thc Board's motirreg the
meonnrent sbuld bve moved for an cxtension of tilre ard orplained why it has become too
diffcultto write a chek in tendays.

AMt artluity which cunpls rev€rsal, the Board will mt ov€ilum its decision and

order. F.O.PJMetro. Police Dep\ Iabr Conm. v. D.C. Meto. Police &pl, ffl D.C. Reg.

1a058, Slip Op. No. l4{X} at p. 6 PERB Case }tro. I l-U4l (2013). The Respndent has not
presentd any authority crompclling rcvssal of Slip Op. No. t4ll. Thsefore, the motion for
reconsideratioa is deried. Mormver, any fintlrer filittgs rffith ttle Board by the Rcspondent

rcbted to th costs it owes tbc Complainant, nfiich ate now a rnonth and a half ovedue, will be

onsidered an abuse of tk prccess ald my result in thc aurard of dditional costs, interesL and

fees.

ORIIER

IT TS ITENEBY ORI}ERED TH.AT:

l. The rmtion for reconsidcration filed by the Disadct of Columbia Departne.nt of
Consumer ard Regulatory Affairs is denied.
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2. Pursuant to Board Rule 559.1, this Decision ard Order is final upon issuance.

BY ORDER OF THD PUBLIC E1IilPII)YEE RELATIONS BOARI)

Washington, D.C.

October3l,2013
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CERTTFICATE O.F SERVICE

This is to certify that the attached Decision and Order in PERB Case Nos" 09-U-24 and

l2-U-30 is being transmitted to the following parties on this the 8th day ol- November. 2013.

Leisha A. Self
American Federation of Government Employees VIA FILE & SERVEXPRESS
Office of the General Counsel
80 F Street NW
Washinglon, D.C.20001

James T. Langford
441 4'h St. NW. suite 820 North
Washington, D.C.20001

( -',
2- a.<-,,/ ' 1rr/,, ---i:-'-"2/)/!,'.1

David McFadden
Anorney-Advisor

VIA FILE & SERVEXPRESS
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Notice: This decision may be tbrmally revised before it is published in the District of Columbia Register. Parties
should promptly notiS this office of any erors so that they may be correeted before publishing the decision. This
notice is not intend€d to provide an opportunity for a substantive challenge to tle decision.

Goverament of the Ilistrict of Columbia
hrblic Employee Rdations Board

IntheMatter of:

Keith Allison, Edwin Hull, Tyrone Jenkins,
Julian l-ewis, llaywoodMcNeil, Tonia Adams,
I\,furaia Wiley, Swanda Dunn, IvIery Cade,
Anthony Harris, Bernard Bryan, Rufus Wellington,
Tamira Robffson, Reginald Wheeler,
Therodole Andersorg Michael lbigapo,
Dexter AllerU Jr., Layard Banls, Mary Allen,
Deniset Steuart, Eugeaia llaines,
Susan Armsffong, Richard Helms, Thomas Lewis,
James Johnson" Jr., Ashley Greeru Gerry Dyson,
Hosen Crreen, David Thomas, Judy Brown,
Doseph Stevenson, Temeka Smith,
Iashawn L-attishaq Robin Saunders,
James Jones, Rome I-edbetter, Joseph Alexander,
Shawn Franklin, Kerel Whrte, Robert Murphy,
Temika Herrell, Inga Campbell, Willie Colman,
Beverly Rishersoq Julia Broadus, Sheil ldarr,
James Mles, Keith farrett, Jackie Parker,
Glameiz Crroom, Donald Graham, William Bailey,
Angola Childs, Lory Duddley, Tifany Cobbs,
Denell Roots, Ber$amin Olubasusi,
Wayne Tayloq Eric King, Francine Muhamand,
Benita Bagley,

Complainants,

v.

Fraternal Order of Police/District of Columbia
Department of Conections Labor Committe,
Fraternal Order of Police,I"odge 1,

PERB Case No. l2-U-04

OpinionNo. 1439

Motion for Preliminary Relief

Motion to File LateResponse to
Motion for Preliminarv Relief

Respondent.
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DECISION AND ORI}ER

Statement of thc Case

On October 14,2A11, the above listed Complainants ('Complainan*") filed a pro se

Unfair labor Practice / Standard of Coaduct Complaint f'Complaint") wifi the Public Employe
Relations Board (*PERB") against the Fraternal Order of Police/Disrict of Columbia
Department of Corrections labor Committee, Fraternal Order of Policg I-odge 1 ('FOP" or
*Uniod"), alleging 1) fOP *wilf' deprive a class of probationary employees from participating in
a then upcoming Union election in violation of the llnion's Bylaws; and 2) the Union's 2010

Election Rules violated the Union's Bylaws. (Complain$. Additionally" Complainms also seek

Preliminary Relief in accordance with PERB Rules 520. I 5 and 544. 1 5.

In its Answer, FOP generally denied the allegations and raised the affirmative defenses

drat 1) PERB's Rules do not permit class action complaints; 2) Complainants failed to state a

standard of conduct violation for which PERB can grant relief because allqged violations of the

Union's Bylanrs do not warrant PERB's intervention; 3) the Complaint provided no basis for its
allegations beyond conjwture; 4) the Union's Bylaws required Complainants to first submit

actions against the Union to the Labor Committee, which Complainants failed to do; and 5) the
Complaint did not comply widt PERB's filing Rules. (Answer, at l-11). Additionallg FOP
filed a request for an extension of time to file a late response to Complainant's Motion for
Preliminary Relief. (Motion to File Late Reponse to Motion for Preliminary Reliel at 1-4).

tr I)iscussion

A complainant does not need to prove his/her case on the pleadings, but hdshe must
plead or assert allegations that, if proven, would establish a statutory violation of the CMPA.
Osekre v. Anerican Federation of State, County, and Municipal Employees, Cotmcil 20, Local
2401, n D.C. Reg. 7191, Slip Op. No. 623, PERB Case Nos. 99-U-15 and 99-5-04 (1998).

When considering a dismissal, the Board views the contested facts in the light most favorable to

the Complairrant. Id.

A pra se litigant is entitled to a likral constuction of hislher pleadings when

determining whelher a proper canrs€ of action has been alleged. Thomas J. Gardner v. District of
Columbia Public Schools and Washinglon Teachers' Union, Local 67, AFT AFL-CIO,49 D.C.
Reg. 7763, Slip Op. No. 677, PERB Case Nos. 02-5-01 and 02-U-04 (2002).
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Here, Complainants' allqgation that FOP *will 
[deprive approximately 150] dues paying

["probationary employees"] in good standing ... their riglrt to vote in the Novemb€r 9, 201I ...
election" is unripe for consideration because it alleges something that Complainants assumed or
believed would happen in fie future.r (Complainq at 2). Additionally, Complainants have not
provided anything since the filing of their Complaint to establish that what they alleged "will"
happen actually occurred, or that the Union did apply the 2010 Election Rules to the 20ll
election. PERB only has jurisdiaion to consider allegations that establish a past violation of the
CMPA. Osekre, supra. Additionally, PIR,B Rule 52O.4 states that "Unfair labor practice

complaints shall be filed not later tlran 120 days after the date on which the alleged violations
occurred." @mphasis added). PERB Rule 544.4 impose a similar DA day rule to Standards of
Conduct complaints. As such, PERB lacks jurisdiction to consider Complainants' allegation
because the violation had not yet occurred udren the Complaint was filed. /d.

Additionally, PERB lacks jurisdiction to consider Complainants' allegation that the
Union's 2010 Election Rules violated the Union's Bylaws because the allegation is untimely.
The 120-day period for filing a complaint begins when the complainant first knew or should
have known about the acts gving rise to the alleged violation. Charles E. Pitt v. District af
Calumbia DeTnrtment of Conections,59 D.C. Reg. 5554, Slip Op. No. 998 at p. 5, PERB Case

No. 09-U-06 (2009). Here, the 2010 Election Ruls are dated N{arch 1, 2010. {Complainq
Exhibit A). Therefore, the time period for Complainants to file a Complaint to challenge those

Rules began to nrn on that date and expired 120 days later. Id.; and Hoggard v. District of
Colwnbia Public Employee Relations Bmrd,655 A.2d 32Q,323 (D.C. 1995) {holding *rat "time
limi* for filing appeals with administative adjudicative agencies are mandatory and
jurisdictional").

Even viewing &e pleadings in the light most favorable to the Complainants cannot

over@me the facts that the Complaint: 1) fails to stete a claim for which PERB can gr:Lnt relief;
2) is unripe; and/or 3) is untimely.2 Osekre, supra. As sucL the Complaint is hereby dismissed.3

i Coarplainants filed their Complaint on October 14, 2011, alrnost a frrll month prior to the election in question.
' The Board notes that e.rcn if the Conplaint had been timely filed and had property alleged a past statutory
violation of tbe CMPA it still wouid not likely have survived dismissal on grounds that Complainants failed to
demonstrate how eacb named Complainant was individually "aggrieveff', as required by PERB Rules 520.2 and
544.2. See Antoino Rischardson, et al. v. Fraternal Order of PolicelDepartment of Correctians Labor Cammittee,
FratemalOrderofPolice,Lodge l, SlipOp.No. 1426at2-3,PERBCaseNo. ll-S4l (September26,20l3).
3 As a result of the Board's dismissal of the Complaint, it is not necessary to address Complainants' Motion for
Preliminary Reliei Respondent's Aftirmative Detenses. or Respondent's Motion to File Late Resporse to Motion
forPreliminary Relief.
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ORDNR

IT IS HEREBY ORDERED THAT:

l. The Complaint is dismissed.

2. Pursuant to Board Rule 559.2, this Decision and Order is final upon issuance.

BY ORI}AR O['THn, PUBLIC E*TPLOYEE RELATIONS BOARI)

October 31- 2013
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$as tna*smiu€dto the foflowing partis on dris the t:e day of November, 2013.
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J. Michael llannon
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Nolie Thb dccisim my b. formally rcvid bcfore it is prftli$d in tlrc DfuNrid of Colln$ia RrytuEr. ktics
Sould profisly mtiry this offioe of any emlrs !r' thd tlny tmy bo srcctcd before pblishing tlle &cbim. Tfds
db is nd inrcnMto pfiovide il opportmity forasfiotrmivednllenge totho decbion.

Govcrmmt of &c Dlltric0 of Columbie
PEblic Employc Rchdoru Bmd

In th Matterof

Amrican Fdcratim of
Govcrnrent Emplofq Iscal 1000, )

Petitioner,

Disuict of Cohrrrbia Depattment of )
Erploynat Services,

Rsponfut.

) PERB Case Nm" I{FLJM{2 ard l3-RC4l
)
) OpinionNo. l43t
)
)

)
)
)
)

)
)
)
)

DECISION AT{D ORI}ER

L $trtcncntof theCasc

Th American Federation of Crovernme,nt Employee, t.ocal 1ffi0 (?etitiod or
*uaion") fld a paftion for unir ccrtifimtiur nodifietion fPetition'), narning c Respondent
the District of Columbia nprnncnt of Employrrent Serviccs (*Rryondent' or *Agerrcf).
Th€ Petition str*s to modiry a hrgaining unit in th Agency that a Dsember l98l certification
of rryesent*ive (*Certificxion") dcfrned as follows:

All nmanofessioml cnrployes of tb Deprftnt of Emplolmrent
Serrrices; excluding all cmplopcs of tb Officc of fte Dircctor; all
aplopeq excryt fu Qnlity Conml Unit, of rh Office of
Coryliance and ldeprd€nt Monitoring; all ernployw except
ttos in purcly clcrical crycities of the Office of Budget ard
Aoaounting d Office of Egnt Employrnent Qponrnity; all
Corcgfusive Employnent Training Act (CETA) ernployecs; all
managpm€nt officials, confidential eiaployees, ad nrpcrrrisors;
any erylope engrged in pcrsornel wort in o1trs thln purely
clerical sp*it$ ad any enplope engagd in durinistcring the
p,rovisions of fitle XVil of &e Disuict of Columbia
Comprlmsive Mqit Personnel Act of t9?8, D.C. Law 2-139.

(Paitiontfi 7).
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The Union rquestd that tlr mit be modifid by adding to it'sll rmrepre*nted Distict
Scrrrice (DS) profesional cmployecs in th Governrrent of tlr Disrict of Columbia peearupnt
of Employment Scrviccsn Office of Labor Standards, Storke,rs C.ompmsatioq Hearings and
Adjrdication, Administratirrc Law Judgss." (P*ition t 8). The Unioa aleged tlrat tlse urcre

4'pnoximarcly t6 (t0) progrsn analysts and approximately fifteen (15) administrative law
judp inrnlvd. The rcason givcn for tk requestod modification was rhat *[c]bangc in
positions as well as changes in tlrc organization of the Deprtment of Employnrent Serviccs
ffiitate a change in tlm cqtification of thc group of employees by this Local.- (Petition at p.
r).

Th Agcncy fild comnrcns ftommcnts") in which it objected to the addition of the
administrative law judges and the program analysts and objectd to thc procdure itself. The
Agency argues that thc administrative law judges do not slrare a commuity of intaest with ttrc
restiof ilre unit as reguired by D.C. Code l-61?.09. (Comments at pp. 2-3). The Agcncy
contends thx program amlpts rc alrcady in the mit with thc exception of program ralysts
wls dir€tly $ryport deputy dircctors and associate deputy directors. Adding to the rmit the
program analysts wb support deputy dircctors ard associate deputy directors woul4 the Agency
argueq cttatc a conflict of interest becausc of thcir access to confidential pcrsonnel information
ad their involvenrent wi$ ths dministration of the collective barsining agreement
(Comments at p 3). Pr,ocdurally, the Agency took the position {rat a remgnition petition was
the prcper vehicle for this case hause Rulc 510.5 rcquim in elections involving a unit of
pr,ofessionals and rcn-professionals that the profassionals vote separately on '\vlrether they
fuirc a conbined professional ard no*professional rmit" Bd. Rule 510.5. On ftat gound, the
Ageney contends &at thc Pctition should b disrnissod. (Comments at p. 3).

The Executive Dirwtor sent the Petitioner a deficiency letter noti$ing it that Rule
504.2(e)'s requirement that a petition for unit modification contain a "statemcnt setting forth the
specific rcason for thc proposd modification" nnas not satisfied by the Petition's vague asrtion
that *[cJhaqges in positions as well as changes in thc organization of tre Departnent of
Emplcyrre* Ssvices necessitate a change in the certificetion of the group of enrployees by &is
Iocal." Pursuarrt to Rule 501.3, the Executive Diroctor gave the Petitioner tm dap to submit the
t€qufu€d strtement in an amerdcd petition. After that period expired wilhout the deficiency
havine been cud, th Board disnissed the petition. AFGE lacal I(XM v. DC. Depl of
Enployne*,lbnr.,59 D.C. Rcg. 10749, Slip Op. No. 1277, PERB Case No. l&l,JM{2 (2012),
The Paitioner moved for reconsideration o'n thc growld &at it hd not received the deficiency
lecer. Tlrc mtion ilas grant€d- AFGE lacal lM u B.C. &p\ of Enfloywnt -!bns., 59
D.C. Rcg. l5l9{, Slip Op. No. 1337, PERB Casc No. l&UM-02 (2012).

Tlre Union tlrcn filed a dwument stylcd oUnit Modification/Recognition Petition'
(..funendd Petition"), wttich prayd for rmit reognition or, in the alternative, unit modification.
(An€ndd Petition at pp. 5, 7-8). The Amended Petition cured the deficiency as well as
rcspone* to the Agency's objection that tle natter sboutd bc rais€d in a recognition petition.
Bocause the Amended Petition is in subsance a recognition petition as well x a mit
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modifcation petition, it was assigrrd a recognition carle nrmrber, l3-RC-01, in affition to its
rmit npdification numbcr.

The Amerded Petition allcgcs that headng examin€rs hird within the Agency aftcr t982
nrcre irch# within ttre bargnining unit. (Amedcd Petition $ 4). Su@uentln the D.C.
Council adoptd thc Wor{<en' Compensation Administrative [.aw Judges Amerrdment Act of
2(X)0, D.C. Act Law 13-229, which povides that the *Mayor slrall reelassify Office of Workers'
Corrpensatioar Hearing Examirrcrs as Administrative Law Judges and raise their level of
compo'rsation." (Amcnd Petition T 5). Ttte Union asserts thx the adurinistratiw law judges

shuld rcmain in the Urgaining unit rmtwithstandirg the name change. $mentr Petition { 8).
The Union also sedrs to add progrant analysts and paralegals to the unit (Ameded Petition $f
2+27r. Th Union contends tlut dl ttuee groups of employes fall within the professional
employees that the Certification recognid as being representcd by the Union. (Arnedd
Paition ${ 24,26r. The Anprdd Paition concltrdes:

Local lfi)O resptfully rcquets that tlrc PERB grant recognition
of tk Adrninistratirre Law Jdg"*, Pro$am Analysis, ad thg
Paralegals as ryali{id members within tlrc collective bargaining
unit of l,ocal 1000. Altcmativeln should tlc PERB determine to
dcny recognition of the Adninishative law Jrdges, Plograilr
Analf'sts, ad Paralcgals as qualified rnernbqs within fte
collectirrc hrgaining unit of tncat lm, thc Local 10fr) rquests
ftat ttn PERB grant a ttnit modificcion to irch& tlrc permns
currcntly employed as Administrative l^aw Jrdges, Pr,ogram
Anslysts, and Paralegals within thc DOES.

(Am€ndd Petition at pp. 7-8).

Tle Areffi Petition wus *companied by a showing of emplopc interest in nrpport of
the Amended Pctition- The Exer*ive Dirutor regu€std the Agency to transnit to the Bmrd in
reordarcc with Rule 502.3 an alpbbetical list of all employees in tln pmpod unit atong with
any crmrents. The Agency submitted the list. It did not submit any smments with dre list but
staf€d dut it *r€$ES that &curen$ filed in the mc in its prior it ration (PERB Casc No. lG
uM-02) be irmrporated in the case uder its current case numbcr."

Thc Exccutirrc Director evahntd thc showiug of intcreg ad detcrmined prnsuant to
Rule 502.4 tbt the Paition unas properly rccompanied by a thi*y rcnt (3Wo) drowing of
intercst as requird by D.C. Code ktion l{t8.lqbx2) and Rule 5022. In ascordarrce with
Rules 503.4 ad 5043, mtice colrcerning the Amenff Pctition rrcrc poetd. No rquests to
intenrere, comments) or objections were rcceiwd by &c Boad.

II. Disffiion

As mtd, $e Respon&nt conutds &at tF Unim is attemging to ad profwimls to
the hryining udt and 16 Aild to dernonstate a commrmity of interec* b*rreen the
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prcfessiomls and the existing members of the unit. Tlte Union contends that professionals are
akcady in fu hrgaining mit, alleging that thc Union "rmas rcognized as the cxclusive
rctrwntatirrc for collecthrc bargsining in Deoember t981. This repmentation includd both
nm-prcfessional and prefessional emplop[e]s' (Arrendcd Petition fi l&19). Th Union
firther alleges &at fu administrative law judgeq progrml analysts, ard paralegals fall within
hagrrage of tls Certificdion giving thc Union reprcsentation of professional enplopes.
(Arcrff Petition ffi 24, 26).

The langrngc upon u&ich the Union relies is quoted in paragraph 3 of the Ameded
P*ition, ufure the Union alleges ffrat'rlre Cstification ffiers pmvidd Local 1000 exclusive
repwntation '[c]onsisting of all career service professional, technical, administnrtive rrrd

clerical enrployees wlro currently have tlreir compensation st in *cordarrce with the Di$ict
Ssvie (DS) shedule, lordl who conp within lhe permnral audrority of the lvlayor of the
Disnict of Columbia .. .'"

Ttre Cqtification did no srrch thing The Certification, ufiich the Union athhed to both
of its peitions, gave thc Union exclusive repraentation of a bargaining rmit containing all non-
pmfessional employees of the Agerry with certain exeptions. ,ke srpra p. l. Then tlrc
Certification plrccd that bargaining rmit in Compensation Unit l. The languagc that the
Amendod Petition rcprwents as gving the Union exclusive represcntation over professional
emplopcs in thc Agency is the dcscription of Compcnsation Unit l:

IJNIT l: tonsi*ing of all carer service professional, technical,
dministratine and clerical employces who currently have
their compensation sst in accordance with the Distict
Sert'icc (DS) scHule, who oome wittrin the personnel
authority of tlreMalorof theDisfictof Colunbiq thc
Board of Tnntees of tlre University of tle District of
Columbia, tlp Disaict of Columbia Gcneral Hospial
Commission, tlre Distict of Cohmbia Armory Boand,
exqt physicians at D.C. Gersat Horyiul, all Registerd
Nurscs ard all Licetd hical Nunes, and who are
curently reprewted by labor organizations certifid as
exclusive bargainins ageNrb for non-compensation
Uaryaining by tlre PERB or its predcessor."

(un-numM En to Paition and Amedd Petition at p. 3).

Th Cqtifcate did ttot give the Union exclusive rcercenbtion of all of Compensation
Unit I, blrt r&r it gnrc tbe Union errchnirrc rcpmenadon of a part of Unit t (the bargaining
uni$ along wi& otlffi rmions ha"ing sclusive ryrwntation of other parts of Unit l. The Boad
explained tte poccss in D.C. Correctiors Union u D.C. &prtn*nt of Cowectiotts:

Labr organizdions that have kr certifiod by &e Board as
exchsivc bargaining represantativeq in accordmce with the
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CMPA, are certificd to r€prwent a group of employes that have
ben &termined to be an appropriare colloctive unit for
purposes of noncompnmtion terms-and-conditions bargaining.
Oncc this detcrmination is made, ilre Board then detcrmirrcs in
wtrat pceni*ing or new compeirsation unit to placc these
employe- The dcsignatd exclusive bargaining repruentative of
the term-ad-condilions collective bryaining unit also bargains
over compenmtion. This is s, rcnililhstandiag tb fact &e
exclusive represntative may hrgain on be-half of enrployees uilro
arc frt of a largcr compensation unit in conjurrction with other
exclusive repMatives

4l D.C. Rq. 6103, Slip Op. No. 326 ar p. ? n.9, PERB Case No. 9t-RC-03 (l9D2).

Th submissiols of tlrc Petitioner do not Sblish thnt ilE Grdsfiing unit contains
profssionals Whctkr fu mit conbins profcsionals is onc of tte issues diqputd by the
Fties. Tbx issue atrGct$ another issrrc raiscd by the Respondent wMher tb admiristrative
law jrdges *rarc a commudty of intercst with the rest of the unit as required by D.C. Code t-
617.09(a). In addition, th partie appcar to take ditrer€rt positius on s,hether hearing
examfuss and pmojet analysts arc dready in the unit and wtrether &c inclusiur of cunently
exchdd pmject analpts would qeate a conflict of interest- Tlrerefoq prrsuant to Rul€s
502.1(c) and 504.5(d), this matter will be referrd to a hearing examirer for an investigation
ard recorumendgtion &e NAGE SEIU, I-acal Ri47 v. D.C. Ofice of Unifted Connc'ns, Slip
Op. No. t253 at p. 2, PERB Case No. l2-UC-01 (Mr. 28, 2012).

ORDER

IT IS HENEBY ORDENED fiIAT:

l. The Boatd's Executive Dircc*or dull rcfer this rnatter to a hearing enaminer.

2. Pursunt to Berd Rule 550.d the notise of hearing shall be is$d at least fifreen
(15) &ys before the hearing.

3. Pursuant io Bmrd Rrde 559& this Decision ard Order is final uporr issnnce.

BY ORDER OF TI{E PIJBLIC EMPLOYEE RELATIONS BOARD

Wchiagton, D.C.

ocrober 31,2013
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This is to certify that the attached Decision and Order in PERB Case Nos. l0-UM-02 and
l3-RC-01 is being transmined to the following parties on this 8th day of November 2013.

Johnnie Walker
National Representative
AFCE District 14
444 N. Capitol St. NW, suite 841
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Michael Levy
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Washington, D.C.20001
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Notice: This decision may be tbrmally revised before it is published in the District of Columbia Register. Parties
should promptly notiS this office of any erors so that they may be correeted before publishing the decision. This
notice is not intend€d to provide an opportunity for a substantive challenge to tle decision.

Goverament of the Ilistrict of Columbia
hrblic Employee Rdations Board

IntheMatter of:

Keith Allison, Edwin Hull, Tyrone Jenkins,
Julian l-ewis, llaywoodMcNeil, Tonia Adams,
I\,furaia Wiley, Swanda Dunn, IvIery Cade,
Anthony Harris, Bernard Bryan, Rufus Wellington,
Tamira Robffson, Reginald Wheeler,
Therodole Andersorg Michael lbigapo,
Dexter AllerU Jr., Layard Banls, Mary Allen,
Deniset Steuart, Eugeaia llaines,
Susan Armsffong, Richard Helms, Thomas Lewis,
James Johnson" Jr., Ashley Greeru Gerry Dyson,
Hosen Crreen, David Thomas, Judy Brown,
Doseph Stevenson, Temeka Smith,
Iashawn L-attishaq Robin Saunders,
James Jones, Rome I-edbetter, Joseph Alexander,
Shawn Franklin, Kerel Whrte, Robert Murphy,
Temika Herrell, Inga Campbell, Willie Colman,
Beverly Rishersoq Julia Broadus, Sheil ldarr,
James Mles, Keith farrett, Jackie Parker,
Glameiz Crroom, Donald Graham, William Bailey,
Angola Childs, Lory Duddley, Tifany Cobbs,
Denell Roots, Ber$amin Olubasusi,
Wayne Tayloq Eric King, Francine Muhamand,
Benita Bagley,

Complainants,

v.

Fraternal Order of Police/District of Columbia
Department of Conections Labor Committe,
Fraternal Order of Police,I"odge 1,

PERB Case No. l2-U-04

OpinionNo. 1439

Motion for Preliminary Relief

Motion to File LateResponse to
Motion for Preliminarv Relief

Respondent.
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DECISION AND ORI}ER

Statement of thc Case

On October 14,2A11, the above listed Complainants ('Complainan*") filed a pro se

Unfair labor Practice / Standard of Coaduct Complaint f'Complaint") wifi the Public Employe
Relations Board (*PERB") against the Fraternal Order of Police/Disrict of Columbia
Department of Corrections labor Committee, Fraternal Order of Policg I-odge 1 ('FOP" or
*Uniod"), alleging 1) fOP *wilf' deprive a class of probationary employees from participating in
a then upcoming Union election in violation of the llnion's Bylaws; and 2) the Union's 2010

Election Rules violated the Union's Bylaws. (Complain$. Additionally" Complainms also seek

Preliminary Relief in accordance with PERB Rules 520. I 5 and 544. 1 5.

In its Answer, FOP generally denied the allegations and raised the affirmative defenses

drat 1) PERB's Rules do not permit class action complaints; 2) Complainants failed to state a

standard of conduct violation for which PERB can grant relief because allqged violations of the

Union's Bylanrs do not warrant PERB's intervention; 3) the Complaint provided no basis for its
allegations beyond conjwture; 4) the Union's Bylaws required Complainants to first submit

actions against the Union to the Labor Committee, which Complainants failed to do; and 5) the
Complaint did not comply widt PERB's filing Rules. (Answer, at l-11). Additionallg FOP
filed a request for an extension of time to file a late response to Complainant's Motion for
Preliminary Relief. (Motion to File Late Reponse to Motion for Preliminary Reliel at 1-4).

tr I)iscussion

A complainant does not need to prove his/her case on the pleadings, but hdshe must
plead or assert allegations that, if proven, would establish a statutory violation of the CMPA.
Osekre v. Anerican Federation of State, County, and Municipal Employees, Cotmcil 20, Local
2401, n D.C. Reg. 7191, Slip Op. No. 623, PERB Case Nos. 99-U-15 and 99-5-04 (1998).

When considering a dismissal, the Board views the contested facts in the light most favorable to

the Complairrant. Id.

A pra se litigant is entitled to a likral constuction of hislher pleadings when

determining whelher a proper canrs€ of action has been alleged. Thomas J. Gardner v. District of
Columbia Public Schools and Washinglon Teachers' Union, Local 67, AFT AFL-CIO,49 D.C.
Reg. 7763, Slip Op. No. 677, PERB Case Nos. 02-5-01 and 02-U-04 (2002).
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Here, Complainants' allqgation that FOP *will 
[deprive approximately 150] dues paying

["probationary employees"] in good standing ... their riglrt to vote in the Novemb€r 9, 201I ...
election" is unripe for consideration because it alleges something that Complainants assumed or
believed would happen in fie future.r (Complainq at 2). Additionally, Complainants have not
provided anything since the filing of their Complaint to establish that what they alleged "will"
happen actually occurred, or that the Union did apply the 2010 Election Rules to the 20ll
election. PERB only has jurisdiaion to consider allegations that establish a past violation of the
CMPA. Osekre, supra. Additionally, PIR,B Rule 52O.4 states that "Unfair labor practice

complaints shall be filed not later tlran 120 days after the date on which the alleged violations
occurred." @mphasis added). PERB Rule 544.4 impose a similar DA day rule to Standards of
Conduct complaints. As such, PERB lacks jurisdiction to consider Complainants' allegation
because the violation had not yet occurred udren the Complaint was filed. /d.

Additionally, PERB lacks jurisdiction to consider Complainants' allegation that the
Union's 2010 Election Rules violated the Union's Bylaws because the allegation is untimely.
The 120-day period for filing a complaint begins when the complainant first knew or should
have known about the acts gving rise to the alleged violation. Charles E. Pitt v. District af
Calumbia DeTnrtment of Conections,59 D.C. Reg. 5554, Slip Op. No. 998 at p. 5, PERB Case

No. 09-U-06 (2009). Here, the 2010 Election Ruls are dated N{arch 1, 2010. {Complainq
Exhibit A). Therefore, the time period for Complainants to file a Complaint to challenge those

Rules began to nrn on that date and expired 120 days later. Id.; and Hoggard v. District of
Colwnbia Public Employee Relations Bmrd,655 A.2d 32Q,323 (D.C. 1995) {holding *rat "time
limi* for filing appeals with administative adjudicative agencies are mandatory and
jurisdictional").

Even viewing &e pleadings in the light most favorable to the Complainants cannot

over@me the facts that the Complaint: 1) fails to stete a claim for which PERB can gr:Lnt relief;
2) is unripe; and/or 3) is untimely.2 Osekre, supra. As sucL the Complaint is hereby dismissed.3

i Coarplainants filed their Complaint on October 14, 2011, alrnost a frrll month prior to the election in question.
' The Board notes that e.rcn if the Conplaint had been timely filed and had property alleged a past statutory
violation of tbe CMPA it still wouid not likely have survived dismissal on grounds that Complainants failed to
demonstrate how eacb named Complainant was individually "aggrieveff', as required by PERB Rules 520.2 and
544.2. See Antoino Rischardson, et al. v. Fraternal Order of PolicelDepartment of Correctians Labor Cammittee,
FratemalOrderofPolice,Lodge l, SlipOp.No. 1426at2-3,PERBCaseNo. ll-S4l (September26,20l3).
3 As a result of the Board's dismissal of the Complaint, it is not necessary to address Complainants' Motion for
Preliminary Reliei Respondent's Aftirmative Detenses. or Respondent's Motion to File Late Resporse to Motion
forPreliminary Relief.
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ORDNR

IT IS HEREBY ORDERED THAT:

l. The Complaint is dismissed.

2. Pursuant to Board Rule 559.2, this Decision and Order is final upon issuance.

BY ORI}AR O['THn, PUBLIC E*TPLOYEE RELATIONS BOARI)

October 31- 2013
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Notice: This decision nay be formally revised before it is published in the Diskict of Columbira Register. Panies
slrould prompt$ notify this offrce of any errors so tbat they may be corrected before publishing the decision. This
notice is not intended to provide an opportmity for a substantive challenge to the decision.

Government of the District of Columbia
hrblic Employec Rdations Board

IntheMatter of:

American Federation of State, County, and
Municipal Employees, District Council 20,
Local 2921.

PERB CaseNo. 13-U-09

OpinionNo. 1440

Motion to Dismiss

Motion for Extension of Time
To File Opposition to Motion to
Dismiss

Complainanq

District of Columbia
Public Schools,

and

Distria of Columbia
Offrce of the State Superintendent of Education,

Respondent.

DECISION AI$D ORDER

Statement of the Case

Complainant American Federation of State, County and Municipal Employees, Distict
Cnuncil 20, Lmal 2921 ("Complainant'' or "AFSCME' or "IJnion") filed an Unfair l^abor
Practice Complaint f'Complaint'') against the District of Columbia Public Schools f?CPS")
and the District of Columbia Offrce of the State Superintendent of Education ("OSSE )
(collectively, "Respondents"), alleging Respondents violated D.C. Code $ l-617.0a(a)(l) and (5)
('Comprehensive Merit Persornel Acf" or "C\{PA"), by 1) miscoding cerain positions in the
bargaining unit as non-union employees for several years and thereby causing those employees
to be deprived of benefits and grievance rights and further catrsing the Union to be deprived of
dues and agency fee revenue; and 2) failing to provide documents the Union had requested in
accordance with the Collective Bargaining Agreement ("CBA') betqreen DCPS and AFSCME.
(Complaint).
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In their Alswer, Respondents denied they violated the CMPA and raised several
affirmative defenses. (Answer). Respondents further filed a Motion to Dismiss the Complaing
to which AFSCME filed an Opposition. (Motion to Dismiss); and (Opposition to Motion to
Dismiss).

tL Bac*ground

AFSCME alleges that it and DCPS are parties to a CBA that remains current and
effective pending negotiation of a successor agreement. Id., at2. AFSCME fi.rrther contends
that OSSE is bound by that same CBA because 

*OSSE is a successor employer to the Union's
bargaining unit members who were transferred to OSSE from DCPS." (Complainl at 2).

On an unspecified date in 2A12, AFSCME contends it beame aware via employee
complaints thatDCPS and OSSE may have failed to include certain employees in the bargaining
unit despite those employees filling bargaining unit positions. (Complainq at 2). On July 20,
2012, AFSCME requested that Respondents' common representative, the District of Columbia
Ofiice of Labor Relations and Collective Bargaining ("OLRCB"), provide ttre Union \ rith "a
listing of all the grade 7 and below OSSE and DCPS employees with their job titles who are
coded WAA-XGA-WAE or any other non-bargaining unit code who may do AISCME
bargaining unit work," Id. After discussions, AFSCME narrowed its request to include only
detailed information from 2009-2011 and "snapshot lists" from 2005-2008. Id., at 2-3.
AFSCME alleges the information Respondents providd for 2C0P,-2A12 showed that DCPS and
OSSE had multiple employees who had been perfiorming bargaining unit work, but whose
positions wse miscoded as non-union positions. Id., at 3-4. AFSCME allegs Respondants'
miscoding of thee positions causd the employees in those positions to be deprived of optical
and dental benefits eqioyed by Union members, as well as other bargaining unit benefits and
contractual protmtions outlined in the CBA. Id., at 4. Additionally, AFSCME alleges ttre
miscoding deprived the Union of substantial dues and agency fee revenue. 1d.

AFSCME alleges that prior to receiving the above stated information from Respondents,
it "could not know or confirm that these positions were miscoded." Id.

On November 15, 2A12, AFSCME demanded in writing that Respondents recode the
positions into the bargaining unit and pay the "uncollected dues." Id. AFSCME further
demanded that Respondents provide the requested information from 2005-2008. Id. AFSCME
allege that as of December l?, 2012, tlrc date of the Complainq Respondents had not complied
with those demands. Id., at 5.

In its Answer, Respondents admit DCPS is subject to the stated CB,t but deny that the
CBA applies to or binds OSSE. (Answer, at 2).

Furttrer, Respondents admit they received AFSCME's information request from July 20,
2A12, and drat the request was later narrowed as described. Id., at 2. Repondents deny
AFSCME's ir*erpretation of the information they provided related to 2009-2012 and deny drat
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any of tlre listed positions were miscodd. Id., at 3-4. Additionally, Respondents deny the
Union's assertion that it could not have known if the positions were miscoded prior to receiving
the information Respordents provided on grounds that AFSCME "receives a quarterly dues list
of employees indicating the number of members in the bargaining unit" and that "[a]t any time
during the years prior to Respondents' response on October 19, 2012, the Union could have
requested information pertaining to how many or which employees are properly coded as being
in the certified bargaining unit." Id., at4.

Respondents admit they received AFSCME's demand from November 15, 2012, but
assert they provided the requested information related to 2005-2008 via email on December 18,
2012,the day after AFSCME filed its Complaint Id., at 5.

In addition to denying AFSCME's assertion that they violated the CMPA, Respondents
raised the afiirmative defenses thst t) AFSCME fails to state a cause of action for which PERB
em grant relief; 2) the facts etablish a contractual dispute ttrat falls outside of PERB's
jurisdiction; 3) even if there is a valid €use of action, such is prcluded under the doctrine of
laches since AFSCME has, at all material times since 2005, received monthly dues statements
that AFSCME had an affrmative duty to examine for errors or omissions; 4) AFSCME's
Complaint is untimely; 5) even if there is a cause of action, any back-dues owed would have to
be collected from the employees themselve and not from Respondene; 6) placing the affected
employees into the bargaining unit would have the practical effect of reducing their wages since
they would be placed on a different wage schdule and should therefore only be done with the
express written consent of each employeg which the Union failed to provide; and 7) AFSCME s

rquest for costs is unwarnmted by the facts alleged. Id., at 5-7.

On January 11, 2013, Respondents fild a Motion to Dismiss arguing that the Complaint
should be dismissed because: 1) AFSCME failed to state a claim for which PERB can grant
relief; 2) AFSCME failed to establish that it and OSSE are parties to the CBA by way of
successorship; 3) no employees represented by AFSCME, including those identified by
AFSCME in its Complainq were transferred to OSSE; a) the requested information relating to
2005-2008 has been provided; and 5) the Complaint's allegations constitute a contractral dispute
that falls outside of PERB's jurisdiction. (Motion to Dismiss).

On January 18, 2013, AFSCME filed a motion for an extemion of time to file an
opposition to Respondents" Motion to Dismiss stating that an "unanticipated increase in work ...
since the motion was filed" had prevented it from being able to "devote sulficient time to
respond to the motion within the allotted five days." (Motion for Extension to File Opposition,
at 1-2). On January 25,2013, AFSCME filed it Opposition to Respondmts' Motion to Dismiss
arguing it was "not required to prove its case within the four corners of the complaint" but
instead only neodod to allege facts that, "if proven," would constitute a violation of the CMPA.
(Opposition to Motion to Dismiss, at 1-2') (citing District of Columbia Nurses Association v.

District of Columbia Department of Youth Rehobilitation Sewices,59 D.C. Reg. 12628, Slip Op
No. 1262, PERB Case No. 12-U-19 (2012)). Further, AFSCME contends that in order to dismiss
the casq *PERB would have to make certain factual conclusions" that cannot be determined by
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the pleadinp alone. Id., at 4. As such, AFSCME argues PERB should deny Respondents'
Motion and assign the matter for an evidentiary hearing. Id., at 5.

m. Discnssion

A. AFSCME's Motign fo,r an Extension of Time to Respond to Motion to Dismiss

PERB has held its purposes are generally bst served by considering all of the
information available to the parties insofar as it is filed in timely manner and in accordance with
PERB's Rules. Se American Federation of Government Employees, AFL-CIO, Local 2978 v.

District af Calumbia Deprtment of Heakh, 60 D.C. Reg. 2551, Slip Op. No. 1356 at p. 10-11,
PERB Case No. O9-U-23 (2013).

PERB Rule 501.2 requires a request for an extension of time to be filed at least three (3)
days prior to the expiration of the filing period, but further provide that exceptions can be
granted "'for good cause shown" as determined by the Executive Director.

Here, while AFSCME did not file its Motion for Extension to File Opposition three {3)
days prior to the expiration of the filing period set by PERB Rule 553.2, the Board notes that the
stated period was only five (5) days and in order to meet the deadline set by PERB Rule 501.2,
AFSCME would have needed to file its request for an extension almost immediately after
Respondents filed their Motion to Dismiss. Therefore, in the interest of serving PERB's
purposes, PERB, in its discretion, grants AFSCME's Motion for bctension to File Opposition
and adopts AFSCME's January 25, 2013, Opposition to Dismiss into the record for
consideration. AFGE v. DOH, sapra, Slip Op. No. 1356 at p. 10-11, PERB Case No. O9-U-23.

B. Respondepts' Affrrmative Dgfenges and Motion to Dismiss

When considering a motion to dismiss, PERB vieun the contested facts in the light most
favorable to the Complainant to determine if the allegxions may, if proven, constitute a violation
of the CMPA. S* Fraternal Order of Police'fuIetropolitan Police Delnrtment Inbor Committee
v. District af Calumbia Metrapolitan Paliee Deprtment, et a1.,59 D.C. Reg. 542?, Slip Op. No.
984 at p. 6, PERB Case No. 08-U-09 (2009) (intemal citations omitted). While a complainant
does not need to prove its case on the pladings, it must plead or assert allegations that, if
proveri, would establish a statutory violation of the CMPA. Id. If the record demonstrates that
the allegations do concern violations of the CMPA, then PERB has jurisdiction over those
allegations and can grant relief if they are proven. Se Fraternal Order af Police/IuIe
Police Department Labor Committee v. District of Columbia Metroplitan Police Department,
60 D.C. Reg. 9212, Slip Op. No. l39l atp.22, PERB Case Nos. 09-U-52 and 09-U-53 (2013).

Here, PERB rejects Respondents' contentions ttrat the facts in AFSCME's Complaint
establish a oontractual dispute that falls outside of PERB's jurisdiction, and that AISCN{E fails
to state a Gtuse of action for which PERB can grant relief. (Answer, at 6); and (Motion to
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Dismiss, at l-e 5-6). PERB precedent holds that when an agency unilaterally place$ bargaining
unit employees in non-bargaining unit positions and thereby deprives the union of the dues it
would have earned had the employes been correctly classifid the agency should be held liable
for the reimbursement of the union's fees-not the incorrectly classified employees. Natianal
Association of Government Emplayees, Local R3-06 v. Distriet af Columbia Water and Sewer
Autlzority,4? D.C. Reg. 7551, Slip Op. No. 635 at p. 16, PERB Case No. 99-U-04 (2000).
Therefore, because AFSCME's allegations, if proven, could establish a statutory violation of the
CMPA over which PERB has audrority to grant relief, the Board finds that AFSCME has stated a
suffrcient cause of action and that PERB has jurisdiction over this matkr. FOP v. MPD, sapra,
Slip Op. No. 984 at p. 6, PERB Case No 08-U-09; and FOP v. MPD, supra, Slip Op. No. 1391 at
p.22, PERB CaseNos. 09-U-52 and 09-U-53.

Because Respondents' deny most-if not all-of AFSCME's allegations, PERB agrees
with AFSCME drat the Complaint cannot be dismissd at this time based solely upon the
pleadings. {Opposition to Motion to Dismiss, at 4).

For instance PERB cannot definitively conclude at this time that OSSE is a successor
employer as AFSCME alleges. PERB has held that uihen "the functional role and employees of
a public employer/agency are transferred to a new entity established to perform in the same
capacity, . .. the new agency is not a new employer for the purposes of collective bargaining" and
"the entity [is thus] subject to the o<isting terms and conditions of employment contained in the
collective bargaining agreement covering the employees placed under its authority." American
Fedemtion of Snte, County and Municipl EmploTnes, District Council 20, Locals 1200, 2776,
24AI and 2087 v. District af Colambia, et a1.,46 D.C. Reg. 6513, Slip Op. No. 590 at p. 8,
PERB Case No. 97-U-l5A (1999) (internal citations omitted). In order to make such a
determination, PERB looks to certain fac*ors such as uzhether the'onew employer uses the same
facilities and work force to produce the same basic products or service for esseatially the same
customers in the same geographical area.'" Id. (citing Valley Niaogen Prducers and
International Union of Petroleum and Industrial Worlcers, Seafarers Intetnational Union of
North America, AFL{IO, 207 N.L.RB. 208 (1973)). Because the pleadings in the record do not
provide enough information to apply these factors to the instant case, and basd upon
Respondents' assertion that "no employees within Complainant's bargaining unit were
transferred from DCPS to OSSE", PERB cannot determine at this time whether OSSE is bound
by the CBA between AfSCI\dA and DCPS. Id.; and(Motion to Dismiss, Lt2,4\.

Additionally, PERB cannot conclude at this time whether AFSCME's Complaint is
timely underPERB Rule 520.4, which requires that"[u]nfair labor practice complaints ... be
filed no later than 120 days after the date on which the alleged violations occurred." PERB does
not have jurisdiction to consider unfair labor praaice complaints fild outside of the 120 days
presctibed by the Rule. ^F/oggard v. District of Colambia Publie Emplolee Relations Board,655
A.2d,32A,323 (D.C. 1995) (holding that "time limits for filing appeals with administrative
adjudicative agencies...are mandatory and jurisdictional"). The 120-day period for filing a
complaint begrns when the complainant first knew or should have known about the acts giving
rise to the alleged violation. Charles E Piu v. District of Columbia Deynrtment of Corrections,
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59 D.C. Reg. 5554, Slip Op. No. 998 at p. 5, PERB Case No. 09'U-05 (2009). AFSCME
contends it could not have known the employees were miscoded until Oaober 19, 2012, when
Respondents partially responded to its information request (Complainq st 4). Respondents
contend that AFSCME kaew or should have known about any discrepancies as early as 2005 on
grounds that AISCME has, at all material times since 2005, received monthly dues statements
that it had an affrrmative duty to oramine for errors or omissions. (Answer, at 6).

Similarly, even if Respondents did provide all of the remaining information requested by
AFSCME related to the coding of employees benneen 2005-2008 on December 18, 2013, it is
still possible that Respondents violated D.C. Code $$ 1-617.0a(a[l) and (5) of the CMPA if
AFSCME can prove that Respondents' production and delivery of the information was

unreasonably or intentionally delayed. Se American Federation of Government &nployees,
I"acal2725 v. District of Columbia Department of Health,59 D.C. Reg. 6003, Slip Op. No. 1003

at p. 4, PERB Case 09-U-65 (20S) (holding that an ag€ncy's refusal, wrthout a viable defense,

CI produce information duly requested by a union constitutes violations of D.C. Code $ l-
61?.04@)(5), and derivatively, D.C. Code $ 1-617.0a(a)(1).

Finally, because Respondents deny AFSCME's core allegation that the employec in
qustion wene miscodd, it is impossible to make any definitive determinations reqarding that
allegation by relyrng solely upon the pleadings in tlre record. (Answer, at 3-4).

PERB Rule 520.8 states: *[t]he Board or its designated representative shall investigate
each complaint." Rule 520.10 states that *lilf the investigation reveals that thse is no issue of
fact to wanant a hearing, the Board may render a decision upon the pleadings or may requst
briefs and/or oral argument" Rule 520.9 states that in the event 'the investigation reveals that
the pleadings present an issue of fact warranting a hearing, the Board shall issue a Notice of
Hearing and senre it upon the parties." (Emphasis added).

Therefore, based on the issues offact discussed herein in addition to others presentd in
the prties' pleadings, PERB frnds it would be inappropriate for PERB to render a decision on
the pledings. Respondent' Motion to Dismiss is therefore denied. Pursuant to PERB Rule
52Q.9, PERB refers this matter to an rmfair labor practice hearing to develop a factual record and
make appropriate recommendatians. Fratetnal Order of Police/Ivletropolitan Police Deprtment
Inbar Committee u District of Columbia Me*opolitan Police Departmenr, 59 D.C. Reg. 5957,
Slip Op. No. 999, PERB Case 09-U-52 (2009).
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ORDTR

IT IS I{NREBY ORDERED THAT:

l. Complainant's Motion for Extension to File Opposition is granted.

2. Respondents' Motion to Dismiss is denied.

3. PERB shall refer the Unfair Labor Practice Complaint to a Hearing Examiner to develop
a factual record and make appropriate recommendations in accordance with said record.

4. The Notice of Hearing shall be issued seven (7) days prior to the date of the hearing.

5. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OT'TIIE PUBLIC EMPLOYEE RELATIONS BOARI)

October 31,2013
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Notice: This decision may be formally revised before it is published in the Distriet of Columbia Register. Parties
strould promptly noti& this offrce of any errors so tbat they may be corrected before publishing the decision. This
notice is not intended to provide an oppornmif for a substantive challenge to the decision.

Government of the District of Columbia
Public Employee Relations Board

In theMatter of:

American Fede,ration of Government Employees,
AFL-CIO, Local872,

Complainant,
PERB CaseNo. t3-U-19

OpinionNo. 1441

Motion for Preliminary Relief
v.

Disrict of Columbia
Water and Sewer Authority,

Respondent.

DECISION AI$D ORDER

Statement of the Case

Complainant American Federation of Government Employees, AFL-CIO, Local 872
("Complainant" or "AFGE" or "IJnion") filed an Unfair Labor Practice Complaint and Motion
for Preliminary Relief ('Complainf') against flre District of Columbia Water and Sewer
Authority ("Respondent'' or "'WASA" or "Agenc5l'), alleging WASA violated D.C. Code $$ l-
617.0a(a)(1), (3), and (5) ('Comprehensive Merit Personnel Act" or *CMPA"), by 1) engaging
in "a campaign of continuing harassment'' against Chief Shop Stewar{ Kevin Jenkins ("Mr.
Ienkins") and the officers of Local 872-2\ telling union officers and stewards not to consult widr
the union; 3) accusing employees and union offrcers of conducting union business whm they
speak with one another; 4) causing Mr. Ienkins to feel he cannot speak freely with employees; 5)
causing members to be fearfirl of their right to representation by the Union; 6) informing Local
872 President, Jonathan Shanks ('Mr. ShanIG") that he might be disciplined as a result of a
complaint $at had been raised by April Bingham ("lv{s. Bingham"); 7) conducting an
investigation of workplace violence complaints ag;arnst Mr. Jenkins; and 8) refusing to provide
documents the Union had requested in accordance with Article 18 of the partim' Collective
Bargaining Agreement ("CBA"). (Complaint).
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In addition, AFGE moved for preliminary relief pursuant to PERB Rule 520.15, arguing
that WASA's alleged violations of the CMPA were *intentional 

and flagrant''. Id., at4.

In its Answ€r, WASA denied it violated the CMPA as alleged and raised sevenl
affirmative defenses. (Answer). WASA firrher denied that AFGE is entitled to preliminary
relief. Id.

il. Background

On November 26,2012, Mr. Jenkins was placed on administrative leave in accordance
with Article 57, Section K(l)(a) {governing discipline) of the CBA due to allegations that he had
created a "hostile work environment" and violated VIASA"s Workplace Violence policy.
(Complainq at 2); and (Answeq at 2). As a result, Mr. Jenkins was asked to turn in his badge
and leave the premises. .Id. AFGE argues this action marked the beginning of a "campaign of
continuing harassment against N{r. Ienkins ... because [he] had filed grievances against

[WASA's] 66egers." (Complainq at 2). WASA denies that such was the reason and instead
contends it "had reasonable cause to place lvIr. Jenkins on paid administrative leave- because
approximately nine (9) employea had had filed written complaints accusing Mr. Jenkins of
creating a hostile work environment (Complaing at 2); and (Answer, at 2).

As part of the investigation, Mr. Jenkins was intenriewd by IVASA Facilities and
Security Manager, James Hollaway. /d. During the intewiew, Mr. Jenkins requested copies of
the written complaints that had been filed against him but WASA denied that requet. Id.
WASA contends it had legitimate business reasons for denying Mr. Jenkins' reques! such as the
investigation was still ongoing, and because allegations of workplace violence are "highly
sensitive in nature and require eonfidentiality in order to ensure maximum cooperation by
employees." (Answer, at 2-3).

On January 7,2013, WASA Customer Care and Operations Assistant General Manager
Charles Kiely ("h&" Kiely'') *d labor Relations and Compliance Programs hilanager C.
Musaafa Dozier f'Mr. Dozier") notified Mr. Jenkins that the workplace violence complaints had
not been substantiated and that he could retrn to work without retictions. (Complaint, at 2-3).
At the meeting, Mr. Kiely directed Mr. Jenkins to notify his supervisor when he would be
conducting union business. (Complainq at 3); and (Answer, at 3). AFGE asserts Mr. Jenkins
had "never failed to requ€st and inform his supervisors when he was performing union business."
(Complaint, at 3). WASA denies drat assertion. (Answer, at 3).

When Mr. Ienkins reported back to work on January 14,2A13, his immediate supewisor,
Leia Ildarshall (*h/s. Marshall'), asked to meet with him. (Complainq at 3). AFGE alleges thar
Mr. Jenkins contacted Mr. Dozier to inquire about the meeting, and that Mr. Dozier informed
Mr. Jenkins that basd oil comments Mr. Jenkins made in the lanuary 7 meeting Mr. Dozier
believed Mr. Jenkins needed to enroll in COPE, an employee assistance program, because "Mr.
Jenkins had a problem with women in authority positions." Id. WASA denies these allegations,
but confirms that Mr. Dozier met with Mr. Jenkins on January 14 and discussed ldr. Jenkins'

DISTRICT OF COLUMBIA VOL. 60 - NO. 51 NOVEMBER 29, 2013

016508



Decision and Order
PERB CaseNo, l3-U-19
Page 3

possible enrollment in COPE. (Answer, at 3-4). WASA asserts Mr. Jenkins was not "required"
to enroll in the program and that as of the date of its Answer, WASA had not referred him to the
program. Id. WASA further asserfs that Mr. Jenkins "refused to meet with hds. N&shall" when
she requested to meet with him on January 14. Id.

AFGE alleges Mr. Jenkins complained about Mr. Dozier's suggestion to WASA Support
Services Assistant General Manager Katrina Wiggins ("Ms. Wiggins"), but that "IUs. Wiggins
took no action on Ndr. Dozier's statements." (Complainl at 3). WASA asserts lvfs. Wiggins
informed Mr. Jenkins that the referral to COPE "was a suggestion, not a requirement, and that
there was a reasonable basis to refer Mr. Jenkins to such program." (Answer, at 4).

AFGE alleges that because of thce actions, *[b]argaining unit members ... have become
fearful of speaking to union offrcers and stewards and have been told not to consult with the
union"; that when union officers speak to employees, "the employes and union offrcers are
accused of conducting union business"; and that WASA's treatnent of N{r. Jenkins "has limited
his interaction with bargaining unit members and caused Mr. Jenkins to feel he cannot speak
frely with ernployees." (Complaint at 3-4). AFGE further alleges that WASA's astions were
"irtentional and flagrant acts taken in disregard of the Union's rights as the exclusive
representative of employees" and that the actions "were designed to and have interfered with
Local 872's right to represent its bargaining unit members wrthout fear, restrain! and coercion."
(Complainq at 4). Additionally, AFGE alleges that WASA's actions have carsed the Union to
be "regarded as ineffective by employeed'; that they have "diminished the Chief Shop Steward's
standing among his coworkers and bargaining unit members and actd as a restraint upon [his]
right to carry out his duties of reprcentation"; and that they "pose a continuing threat to the
Union's right to rcpresent bargaining unit members and create[d] a chilling effect on the righ* of
the exclusive representative, which is in violation of the public interest." Id. Based on these
allegations, AFGE moved PERB to grant it preliminary relief under PERB Rule 520.15 and
order WASA to cease and desist said actions. Id., at 4-5. WASA denies these allegations and
denies that AFGE is entitled to preliminary relief. (Answer, at 4-5).

In addition to the above allegations that form the basis of AFGE's requst for preliminaqr
relief, AFGE allege WASA violated the CIIffA and committed other unfair labor practices
when it informed Mr. Shanks that he might be disciplined as a result of a complaint dlat had been
raised by N{s. Bingham after a l-abor-\danagement meeting; when it conducted its workplace
violence investigation against Mr. Jenkins; and when it refused to provide documents related to
Mr. Jenkins' workplace violence investigation tlut AFGE had requested in accordance with
Article 18 of dre parties' Collective Bargaining Agreement ("CBA'). (Complaint, at 5-6).
WASA denies that Mr. Shanks was informed he might be disciplined as a result of Nfs.
Bingham's complaint; &at its investigation of the workplace violence complaints against IVIr.
Jenkins violated the CMPA; and that its denial of AFGE's requst for documents violated the
CMPA. (Answer, at 5-7). WASA further asserts that after it providd AFGE with the rssons
why it denied the information requesl AFGE "never proffered an explanation as to why the
information requested was relevant to the Union as the bargaining represenbtive of certain
employees." Id., at 6.
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WASA further denies that AFGE is entitled to its rquestd relief and raises the
affirmative defenses that 1) it had legitimate non-discriminatory reasom for the actions it took
against Mr. Ienkins; 2) Mr. Jenkins suffered no loss of pay or damage as a result of its actions; 3)
it had legitimate businas reasons for withholding the information by the Union; a) the
Union failed to explain the relevance of its information requesl 5) WASA's actions were
conducted in accordance with the express management rights set forth in D.C. Code $ 1-617.08
and Article 4 of the CBA; 5) the Complaint fails to state a cause of action upon which relief can
be grant€d; 7) the Union is not entitled on the law or the facts, to the relief rquestd, including
but not limited to its request of attorneys' fees and costs: 8) some of AFGE's allegations may not
be timely; and 9) PERB does not have jurisdiction over allegations that would require it to
interpret the parties" CBA. Id., at7-9.

IIL l)iscussion

Motibns for preliminary relief in unfair labor practi@ cases are governed by PERB Rule
520.15, which in pertinent part provides:

The Board may order preliminary relief ... where the Bmrd finds
that the conduct is clear-cut and flagranq or the effwt of the
alleged unfair labor practice is widespred; or the public interest is
seriously affected; or the Board's processes are being interfered
with, and the Board's ultimate remedy will be clearly inadequate.

Ameriean Federation of Snte, County and Municipl Employees, District Council 20, AFL-CIO,
Locals 2091,2401,2776, 1808,877,709, 2092,2087, and 120A, et. al.v. Districtof Columbia
Government,59D.C. Reg. 10782, SlipOp. No. 1292, PERB C.aseNo. 10-U-53 QOlz).

Additionally, the Board's authoriry to grant preliminary relief is discretionary. 1d. (citing
Ameriean Federation of State, County and Municipnl EmploTees, D.C. Caancil 20, Local 2921,
AFL-CIO v. Dis*ict of Colambia Public.Scftool$, D.C. Council 20, et al. v. District of Columbia
Goverdment, et a1.,42D.C. Reg. 3430, Slip Op. No. 330, PERB Case No. 92-U-24 (1992). In
determining whether to exercise its discretion under Board Rule 520.15, the Board applies the
standard stated in Automobile Workers v. National Labor Review Bmrd, 449 F.Zd 1046 (D.C.
1971\. Id. lnAutamobile Yorkers, supra, the D.C. Court of Appeals held that ineparable harm
ned not be shown. Id. Howevfr, the supporting evidence must "establish that there is
reasonable cause to believe dut the [the applicable statute] has been violated, and that the
remedial purposes of the law will be servd by pendente lite rclief.* Id. "In those instances
where [the Board] has determined that the standard for exercising its discretion has been met, t]re
[basis] for such relief [has] been restricted to the existence of the prescribed circumstances in the
provisions of Board Rule 520.15 set forth above." /d (citing Clarence Mack, Shirley Simmons,
Hazel Lee and Joseph Ott v. Fratemal Arder of Police/Deparrment af Corrections labor
Committee, et al, 45 D.C. Reg. 4762, Slip Op. No. 516 at p. 3, PERB Case Nos. 9?-5-01, 97-S-
02 and 95-5-03 (lee?)).
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PERB Rule 520.8 stats: *[t]he Board or is designated representative shall investigate
each complaint." Rule 520.10 states that -[ilf the investigation reveals that there is no issue of
fact to warrant a hearing, the Board may render a dmision upon the pteadings or may requet
briefs and/or oral argument " However, Rule 520"9 states that in the event "the investigation
reveals that ttre pleadings present an issue of fact warranting a hering, the Board shall issue a
Notice of Hmring and serve it upon dre parties." (Emphasis added).

Here, AFGE's only justification for seeking preliminary relief is its assertion that
WASA's actions were "intentional and flagranf" (which WASA denies). (Complainq at 4). The
Board finds that such a claim, by itse$ does not constitute suffrcient evidence to demonstrate
ftat rhe effc-ts of WASA's alleged actions against Mr. Jenkins are "u'idespread.', are "seriouslf'
affecting the public interest that PERB's processes are being interfered with, and/or that PERB's
ultimate remdy would be "clarly inadequate."' ,See PERB Rule 520.15. Fu*hermorg the
Board finds that the pleadings currently in the reord do not present enough evidence to
definitively conclude that WASA violated the CMPA as alleged and therefore similarly fail to
demonstrate a reasonable cause to establish that the remedial purposs of the law in this maser
would be best served by pendente lrre relief. AFSC'ME, et. aI. v. D.C. Gov't, supra, Slip Op. No.
1292, PERB Case No. 10-U-53. As a result, the Board in its discretion, denies AFGE's motion
for preliminary relief. Id.

Based on the foregoing, and in light of WASA's derual that its actions violated the
CMPA as well as its affirmative defenses, the Board finds that the parties' pleadings present an
issue of fact that cannot be rsolved on the pleadings alone. Thereforg pwsuant to PERB Rule
520.9, the Board refers this matter to an unfair labor practice hearing to develop a facnral record
and make appropriate recommendations. See also PERB Rule 520.8; and, Fraternal Order of
PolieeAle*opolitan Police Depnrtment Labor Committee v. District af Columbia Metropolinn
Police DeTnrtmenr, 59D.C. Reg. 595?, Slip Op. No. 999, PERB Case 09-U-52 (2009).

t AFGE included with its Complaint au Alfidavit from lrdr. Jenkins, iu r,vhich he provides his accouut of WASA's
alleged actions against him (ComplaintExhibit 2). While Nh. lenkins conterds tbat sirrce his returrr, "emplovees
are atiaid to be seen speaking with mC', that &ey have inlbrmed him 15sy have been told not to seek advice emd
representation from the rmiorq and that WASA's actions "have had a chilling effcct on me arxl have interfered with
m1, abihlV to carqr out my duties as the Chief Shop Steward". he does not indicate horv many emplovees have told
him those things. Id. As such" it is impossible for &e Board to determine at this time v&etber the alleged effects of
WASA's actions ate indeed "u'idespread", are "seriously" alTectrng the public interest; and,/or r.r'hether its ultimate
remedy e'ould be 'llearly" iradequate. See PERB Rule 520.15.
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ORDAR

IT IS HNNEBY ORDERND THAT:

1. Complainant's request for preliminary relief is denied.

2. PERB shall refer the Unfair I-abor Practice Complaint to a Hearing Examiner to develop
a factual record and make appropriate recommendations in accordance with said record.

3. The Notice of Hearing shall be issued seven (7) days prior to the date of the hearing.

4. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}trR OF'TIIE PUBLIC AMPLOYEE. RELATIONS BOAnI}

October 31, 2013
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